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THE LATE MR. JUSTICE BALDWIN. 


Henry Batpwin was born in 1779, in New Haven, of a family 
remarkable not only for their political success, but for their 
literary distinction. His brother, Abraham Baldwin, having 
at an early age removed to Georgia, became, in that state, 
noted not only for his energy as a politician, but his power as 
a debater. Elected a member of the convention which formed 
the federal constitution, he took a prominent stand among the 
advocates of popular sovereignty; and he is classed by Mr. 
Madison as one of the most thorough reasoners in that distin- 
guished body. His sister was the wife of Joel Barlow, whose 
talents, as their possessor himself was fond of remarking, were 
both epic and diplomatic, but whose politics were democratic 
without qualification, he having boasted that even in France, 
during the revolution, where he spent some time as minister, 
he would have found himself, had he been called upon to pitch 
his tent, in the extreme camp of the champions of popular rights. 
A relation, not very remote, bearing the same family name, 
occupied, not long back, the post of governor of Connecticut, 
and has added to the professional distinctions of his race, by a 
course as remarkable for learning and ability, as for integrity 
and honour. 

Mr. Baldwin graduated at Yale College in 1797, numbering 
among his cotemporaries Chief Justice Williams, Mr. Roger 
Minot Sherman and Mr. Silliman. He was distinguished in 
the college annals for the sturdy energy with which he forced 
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his way, in the face of great difficulties, to an eminent post at 
the head of his class; and there are not a few anecdotes afloat 
which illustrate the mingled good nature and obstinacy of his 
character. Easily Jed in matters which he deemed non-essen- 
tial, he was most impracticable whenever he thought his per- 
sonal rights were infringed; and it is said that having consider- 
ed himself imposed on, at an early period of his career, by 
some of the more adroit of his associates, he took the lead in a 
warfare which partook much more of the features of an Indian 
feud, than of a literary contest. Leaving college, however, 
with a high reputation for scholarship, industry and integrity, 
he came to Philadelphia with the intention of practising law, 
and enrolled himself as a student in the office of Mr. Alexander 
J. Dallas, at that time rapidly rising to the position he after- 
wards filled, of one of the ablest lawyers and boldest thinkers 
of the day. 

Mr. Baldwin’s first permanent residence was at Meadville, 
in Crawford county; but it was not long before his increasing 
business drew him into practice at Pittsburg, at that time the 
most important town west of the Alleghanies. He found there 
a bar singularly well adapted to the enterprising and sagacious 
population in which it was placed. Conspicuous in its ranks 
for legal attainments, as well as for strong reasoning faculties, 
stood James Ross, then but shortly before elected to the Senate 
of the United States by the federalists, during their brief early 
supremacy in Pennsylvania. By his side were Steel Sample, 
a man whose thorough learning and prodigious argumentative 
strength, conceded by most of his cotemporaries to be unrival- 
led at the western bar, were afterwards unhappily obscured by 
habits too frequently, at that time, the bane of the profession; 
John Woods, whose substantial business capacity had earned 
for him a large practice; William Wilkins, afterwards Sena- 
tor from Pennsylvania and minister to Russia, and then a 
graceful and popular advocate; and Parker Campbell, who, 
though residing at Washington, was concerned in most of the 
important trials in the western part of the state. The bar was 
well stocked; and independently of the natural jealousy felt by 
joint tenants towards a stranger who seeks to share with them 
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their heritage, there were circumstances which tended not a 
little to increase the discomfort of Mr. Baldwin’s situation. 
His strong and almost filial attachment to his brother, who 
was several years his senior, and who then was conspicuously 
active in the anti-federal ranks,—his personal relations with 
Mr. Barlow, whose democracy was philosophic, and of course 
unqualified,—the natural tendency of his own sturdy though 
impatient character,—combined to associate him with the op- 
position to the two first administrations. Anti-federal much 
more in his tastes than in his principles, he found, in those days 
of vehement party spirit, that the former quality was more ob- 
noxious than even the latter; and it was one of the few great 
pleasures of his closing days, when the duties of his circuit 
drew him to the spot of his professional labours, to review, 
with the remaining associates of his early struggles, the inci- 
dents of the desperate conflict in which they were once con- 
cerned. His straight-forwardness of purpose, however, and the 
unaffected simplicity of his habits, attracted to him finally that 
deference which his powerful intellect at first had rather repel- 
led; and after having fought a duel with a professional brother 
who had called him Caliban, and then had charged him with 
confounding the epithet with that of cannibal, he found himself 
at last recognised as one of the leaders of the bar. 

Of his social and personal habits much has been said; and 
even if the feats which have been related are authentic, this is 
not the time nor the place to put them on record. He was at 
all times innocent of any thing like personal pretension; and he 
never hesitated to enter into the homeliest adventures with a 
heartiness and simplicity which were sometimes a little incon- 
sistent with the dignity of the profession. His convivial asso- 
ciations were indiscriminate in their character; and it is 
related of him that when once temporarily attending court in 
Meadville, having consented to take a pipe and a mug of ale 
with some new comers at one of the inns, he found himself, 
when daylight came, after having passed the night with them 
in the confidence of smoke and whiskey, surrounded by a crew 
of Ohio privateers, as they were then called, whom he was to 


prosecute the next day for having taken possession of and run 
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away witha sloop. And yet, notwithstanding these occasional 
deviations, his devotion to the profession was such as was con- 
sidered unequalled at the bar in which he was placed, and will 
meet but few parallels any where. He slept but little, and so 
thorough was his absorption in his professional studies, that for 
week after week he would study, note and digest, without in- 
termission, and almost without refreshment, till his mind was 
so thoroughly imbued with the subject as to make it part of 
himself. Commentaries and elementary treatises he repudiated 
earnestly. Never contenting himself with sucking out the mar- 
row of a germinal principle, he would swallow each case whole; 
and so capacious and retentive became his memory, that there 
were few topics on which he could not present the authoritative 
decisions, not only in substance and merits, but in name and 
volume. Such material, united with strong good sense, and a 
clear perception of things in their business relations, acted on 
by an intellect whose power of comprehension, analysis and 
argumentation, has rarely been equalled, left him finally with 
few professional rivals. Not yet harassed by the embarrass- 
ments or fevered with the malady which afflicted him some 
years afterwards, his mental faculties were in the full play of 
their mature strength; and when the memory of his profound 
learning, his prodigious industry, his earnest, straight-forward, 
and yet most powerful arguments, his simple-hearted and un- 
compromising devotion to the cause of his client, is lost to the 
profession, there will be lost one of the best examples of a tho- 
rough lawyer, which the short professional career of this coun- 
try has afforded. 

In 1817, Mr. Baldwin was elected to Congress by a large 
majority, and continued for three sessions to enjoy the unlimit- 
ed confidence of his constituents as a member of the lower 
house. With the exception of Mr. Mallary, of Vermont, there 
was no one who, at that eventful period, did more than he to 
collect into an argumentative shape, the statistics on the faith of 
which the protective system was based. His speech in 1820, 
made in explanation of the bill then reported by him, and sub- 
stantially passed into a law in 1828, may be ranked among the 
most effective efforts of the times, both in rhetoric and reason- 
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ing; and to its general circulation through the country was in 
part attributed the great progress of the doctrines he was so 
prominent in espousing. In the agitation of the Missouri ques- 
tion he took an active part; and during the earlier divisions, 
was the only member from Pennsylvania, and, with the excep- 
tion of Mr. Holmes, the only member from the north, who re- 
sisted the attempt to make the extinction of slavery in Missouri 
a sine qua non of its admission into the Union. In the settle- 
ment of the Florida treaty he bore a part, which, though less 
conspicuous, was scarcely less serviceable. The south-west- 
ern boundary, as agreed upon, after much painful controversy, 
in Mr. Monroe’s cabinet, was the subject of a conflict of opin- 
ions no less painful among the leading democratic politicians 
of the north and the south; and the President found that the 
harmony which it had been the great object of his administra- 
tion to establish between the conflicting territorial interests of 
the country, was on the eve of destruction. It was at this 
crisis that Mr. Baldwin, whose conservative course on the 
Missouri question had placed him in a position of no little per- 
sonal power, was requested by the President to assume the 
delicate post of negotiator between the hostile elements; and 
to his firm and prudent management of the important mission 
confided to him, is greatly due its successful issue. In the 
Seminole question, at that time the subject of anxious investi- 
gation, first in the cabinet and then in the house, he took a part 
equally important; and to the agency which he bore in its set- 
tlement, as well as the personal intercourse it induced, are to 
be attributed the relations of personal intimacy which after- 
wards existed between him and the distinguished man whom it 
chiefly involved. While the hardy vigour of his intellect com- 
manded respect, the homely simplicity of his character dis- 
armed suspicion, and he had the felicity, at the close of his 
Congressional course,—a felicity not often enjoyed either by 
the subtle tactician or the brilliant orator,—to be placed among 
those who, by the action of others and not of themselves, take 
rank among the true benefactors of the republic. 

The severe labours he underwent in Congress, however, 
taken in connection with his arduous pursuit of his profession, 
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so far broke down his health, that in 1822, being advised that 
a further continuance in Washington would be fatal, he return- 
ed to Pittsburg, and, after a short interval of illness, resumed 
his former position at the bar. Few men, when terminating a 
political career so brief, have been received with such distin- 
guished honours. At Pittsburg, at Cincinnati, and at Philadel- 
phia, he was greeted with public receptions of no little brillian- 
cy; and the speeches which he then successively delivered, 
together with the proceedings of the meetings to which they 
were addressed, were circulated broadcast through the country, 
as the most effective weapons of the particular policy he advo- 
cated. 

Mr. Baldwin’s stay in Congress, however, was productive of 
permanent and serious loss to him, so far as his personal inter- 
ests were concerned. Engaged at an early period in several 
of the manufacturing enterprises which then were so rapidly 
starting up in the vicinity of Pittsburg, and involved in pur- 
chases of lands of great extent, his residence in Washington, 
withdrawing from his private affairs that personal control so 
essential to their successful management, led him into embar- 
rassments extensive and distressing. ‘The character of his 
temper ill-qualified him to bear reverses which must necessa- 
rily render him for years, if not for life, deeply and dependently 
in debt ; and it cannot be doubted that the malady which afflict- 
ed him in his latter days, as well as the almost constant de- 
pression which hung about him for some time previous, were 
to be thus accounted for. Great and fruitful as were his pro- 
fessional labours, and thorough as was his surrender of the 
result of those labours to his creditors, he found himself forced, 
by the constant and petty annoyances to which he was sub- 
jected, to take the benefit of the state insolvent laws, a short 
time before his professional career in Pittsburg terminated. It 
was his good fortune, not long before the close of his life, to see 
his labours to a great degree compensated, and to find that by 
a series of successful compromises, as well as by his own per- 
sonal efforts, he was almost entirely relieved of the load which 
for years had oppressed him. 

Mr. Baldwin was one of General Jackson’s most early and 
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ardent supporters; and it cannot be denied, that he added not 
a little to the force of the freshet that swept the state in 1824 
and 1828, by letting in upon it the tide of tariff popularity. 
Believing that by the election of General Jackson the tariff 
policy would be secured on a permanent basis, he entered into 
the campaign with the energy of political partizanship, and the 
fervor of personal attachment. On the determination of the 
contest of 1828, it was one of the first acts of the President 
elect, on his journey to Washington, to visit, Mr. Baldwin at 
Pittsburg, and to call on him for his counsel in the formation 
of the policy of the new Administration. ‘That the post of 
Secretary of the Treasury was the one for which he was ori- 
ginally intended, admits of little doubt; but the superior influ- 
ence possessed by Mr. Ingham over the Pennsylvania delega- 
tion, at that time leaning to the views of the Calhoun wing of 
the Administration, disarranged the original structure of the 
cabinet. Mr. Ingham was finally nominated to the Senate, 
much to the discomfort of that portion of the party which con- 
sidered itself as peculiarly attached to the President; and though 
a subsequent storm drove him from his ministerial moorings, 
he was at that time the recognised distributor of Administration 
patronage in Pennsylvania. That Mr. Baldwin’s proud and 
jealous spirit, aggravated as were its natural infirmities by dis- 
aster and illness, submitted with great reluctance to so sum- 
mary a disappointment, may be supposed; and though, in an- 
swer to the call of a public meeting, he declared that the Pre- 
sident’s demeanour to him had been kind and confiding in the 
extreme, that he had not been invited to Washington for the 
purpose of taking a seat in the cabinet, and that he himself, 
from personal reasons, had declined other preferment offered to 
him, his immediate friends were not slow to intimate that from 
being a cabinet officer elect, he had the choice only of being 
a treasury auditor in esse. On the resignation of Mr. Wilkins, 
then the representative from the Pittsburg district, the growling 
became more audible; and Mr. Stevenson being in the field as 
the Administration candidate, and Mr. Denny as that of the 
new anti-masonic party, Mr. Baldwin was placed in nomina- 
tion as an independent candidate by that portion of the party 
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which was dissatisfied with the apparent free trade tendency 
of the new Administration. Almost at the same time he found 
the batteries of the U. S. Telegraph, then the supposed Admin- 
istration organ, opened upon him; and there can be little doubt 
that he was preparing to reply with thunders equally ominous, 
when the latent infirmities of General Jackson’s first cabinet 
began to show themselves. The President’s confidence was 
daily more and more withdrawn from Mr. Ingham and his 
friends; and it was by no means clear that Mr. Baldwin would 
not, in a short time, fill the seat originally intended for him, 
when the illness and death of Judge Washington opened a path 
far more agreeable to his tastes, and far better adapted to his 
talents. On the 6th of June, 1829, Henry Baldwin was nomi- 
nated by the President as an associate justice of the Supreme 
Court of the United States; and on the following week he was 
confirmed by the Senate with but two dissenting voices, those 
of Mr. Hayne and Mr. Smith, of South Carolina, whose oppo- 
sition was supposed to have been induced by the supposed 
latitudinarianism of his constitutional views on the protective 
system. 

Judge Baldwin’s great learning, unwearied industry and 
rigorous conscientiousness as a judge, have too often been lost 
sight of in the peculiarities of temperament with which his 
character was marked. His devotion to the common law, 
heightened by what he considered Judge Story’s unjust civil 
law prejudices, led him too often to place an undue value on 
the distinctive features of the one system, and unfairly to de- 
preciate the leading incidents of the other. His passion for 
and confidence in the jury system, not only induced him to 
regard all chancery remedies with great aversion, but produced 
in his judicial course, in some instances, an almost too great 
deference to the opinions and conclusions of juries. He had 
scarcely taken his seat on a bench from which the doctrine of 
the subjection of the jury, in all questions of law, to the court, 
had been enforced to its broadest extent by the wise and fear- 
less judge who had preceded him, before he startled a jury by 
telling them, in a capital case, that they were “ judges both of 
the law and fact in a criminal case,” and that they “ were not 
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bound by the opinion of a court.”* Appeals from judge to 
jury, in such cases were, in consequence, of frequent occur- 
rence; and on one occasion counsel went so far as to argue, 
on a trial for forging U. 8. Bank notes, that the bank was un- 
constitutional, and to lay before the jury the veto message of 
General Jackson, with the cotemporaneous documents, as 
authority for the position. So comprehensive an appellate 
jurisdiction, however, Judge Baldwin had no idea of vesting in 
twelve jurymen; and taking the opportunity to lay down the 
law in terms very different from those in which he had pro- 
nounced it six years previous, he so far modified his reverence 
for the institution, as to give positive directions about the law 
in all cases in which the law was concerned, and to enforce 
conformity to his charges.t 

What his course was in the Supreme Court, is well known 
to the profession. His sympathy of tastes with Chief Justice 
Marshall, as well as his profound reverence for that eminent 
jurist, induced him, in most cases, at first to concur in the con- 
stitutional views of the court, expressed by its delegated organ; 
but other tendencies operating on him towards the close of his 
life, produced an irregularity in his course as an interpreter of 
the constitution, which led to no little confusion in the profes- 
sional mind. Thus, in the first paragraph of his opinion in a 
case of great constitutional importance, reversing a preceding 
case on the same point,§ he remarked, “ I am the only member 
of the court who composed one of the majority in the case of 
Craig v. Missouri, and now concurs with the majority in this 
case, in affirming the judgment of the court of appeals; in this 
respect my situation is peculiar;’ and the singularity of that 
position was not a little enhanced by the fact, that the long and 
elaborate argument he proceeded to give, was in reasoning 
throughout a dissent from the opinion of the very majority with 
which he nominally concurred. Refusing to subscribe to either 
of the two great schools of constitutional construction, and pos- 


* U.S. v. Wilson, 1 Baldwin, 109. + U.S. v. Shive, 1 Baldwin, 512. 
¢ Briscoe v. Commonwealth Bank of Kentucky, 11 Peters, 113; see Baldwin’s 
Constitutional Views, 113. 
§ Craig v. Missouri, 4 Peters, 410. 
VOL. VI.——2 
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sessing very frequently the casting vote in the court, he too 
often unsettled its course by a change of position on his part, 
based on a supposed distinction which no one of his brethren 
adopted, but which for the time entirely changed its direction. 
Thus, in his Views on Constitutional Questions, published in 
1837, a work which presents his doctrines of interpretation 
with much force of expression and great fulness of research, 
though, it must be confessed, without that correctness of ana- 
lysis and clearness of statement for which he was at once so 
eminent, he declares, “ It is but too apparent that there have 
been two classes of both statesmen and jurists, who, from the 
time of the convention of 1787 to the present time, have radi- 
cally differed in their constitutional opinions. Those of one 
class, fearful of the recurrence of the evils of the confederation, 
adopt the most liberal rules of construction, in order to enlarge 
the granted powers of the federal government, and extend the 
restrictions on the states and state laws beyond their natural and 
obvious import. Those of the other class, more fearful of the 
gradual absorption of the powers of the states, by the assump- 
tion of powers tending to turn a ‘ federal government of states’ 
into a consolidated government of the Union, adopt the most 
narrow construction that can be put upon words, to contract 
the granted powers of the one and the restrictions on the others, 
by which the reserved powers will be proportionally enlarged. 
There was a third class, of which there is yet a small remnant, 
who were willing to take the constitution, with its amendments, 
as it is, and to expound it by the settled rules of interpretation; 
whatever might be the result on the powers granted, restricted 
or reserved, if it was the meaning and intention of the supreme 
law of the land, it was their rule of action. Taking my posi- 
tion in the ranks of the third class, it has been my endeavour, 
in all stations, to find out the meaning of the constitution by its 
expressed intention, to be collected from all its parts by old 
settled rules, the history of the times which preceded, and the 
state of the times at its adoption.” Such a course, remarkable 
rather for its non-coincidence with the two chief divergent 
tracts of interpretation, than of any precise boundaries of its 
own, has tended to diminish the weight which his fine reason- 
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ing powers otherwise would have brought to bear on the con- 
stitutional law of the country; and in several cases in which he 
was in the majority, the force of the opinion of the court is not 
a little weakened by an argument from him, dissenting from 
all its reasoning, and concurring only in its result. But what- 
ever might be his conclusions, he never failed to support them 
with a copiousness of authority and a compactness of argument 
which made him a most formidable opponent; and it is said, 
that in conference with the bench, of which he was one, he 
was accustomed not unfrequently, in cases where difference of 
opinion existed, to occupy periods much longer than those filled 
by speeches of counsel in the exposition of the question in con- 
troversy. Undoubtedly there are few instances of judicial 
conflict so striking, as that between himself and the learned 
and enlightened jurist who, on the death of Judge Marshall, 
was the senior judge in the court. Judge Baldwin’s legal hab- 
its had been formed before he came on the bench, Judge Story’s 
afterwards; the one had learned to look upon law as a rule of 
application, by which each case was to be determined as it 
arose; the other regarded it as a system of government, by 
which each case was to be provided for beforehand ; and, con- 
sequently, while Judge Baldwin’s prejudices were towards the 
common law, with whose spirit he had become thoroughly 
imbued during the struggles of a long and arduous practice, 
Judge Story’s comprehensive and analytical mind, disciplined 
by years of judicial deliberation, with but little previous pro- 
fessional experience, led him to view with peculiar favour the 
more philosophic and systematic code which the civil law 
afforded. “The anwritten law for me,” exclaimed Mr. Bald- 
win, in a speech delivered some years before his elevation to 
the bench, “ unshackled by the specifications of civilians, un- 
tainted by the casuistry of schoolmen, it is the true law for a 
free and a young country.” “Where shall we find,” asked 
Judge Story, when addressing the Suffolk bar almost at the 
same time, “so complete and practical a treatise on insurance, 
as in the mature labours of Emerigon’ Where shall we find 
the law of contracts so extensively, so philosophically and so 
persuasively expounded, as in the pure, moral and classical 
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treatises of Pothier!’ Where shall we find the general doc- 
trines of commercial law so briefly, yet beautifully laid down, 
as in the modern commercial code of France? Where shall 
we find such ample general principles to guide us in new and 
difficult cases, as in that venerable deposite of the learning and 
labours of the jurists of the ancient world—the institutes and 
pandects of Justinian? The whole continental jurisprudence 
rests upon this broad foundation of Roman wisdom; and the 
English common law, churlish and harsh as was its feudal 
education, has condescended silently to borrow many of its best 
principles from this enlightened code.*—The civil law itself is 
an inexhaustible treasury of general principles, solid distinctions 
and just doctrines, applicable to the concerns of a busy com- 
mercial age, and especially to every species of commercial 
contracts.”’¢ 

The latter years of Judge Baldwin's life were clouded by 
misfortunes which have been already more than once noticed. 
Whether from personal carelessness, or from the long with- 
drawal of his attention from his private affairs incident to his 
Congressional career, or from a general want of judgment in 
the management of those speculations in which he was so un- 
happily involved, is now of little matter; it is enough that he 
was not only deeply in debt, but that he experienced, more pain- 





fully, perhaps, from the increasing morbidness of his mind, the 
embarrassment and distresses belonging to such a situation. 
The eminence of his judicial rank, so far from sheltering him 
from those annoyances to which, whether justly or not, he was 
exposed, made him, from the helplessness and conspicuousness 
of his position, more open to their approach. The branches of 
the loftiest tree, to adopt the fine simile of Juvenal, when its 
trunk is severed, are exposed to the spoliation of the meanest 
aggressor— 
——- “ Arbore dejecta, quivis ligna colligit ;” 

and it is no wonder, that to a proud and sensitive mind, for 
years accustomed to no other prospect than that of wealth and 
social eminence, such a humiliation must have been exquisitely 
bitter. Those who watched him in his private life can say how 


* Story’s Miscellaneous Works, 434. ; Ibid. 342. 
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sharply the iron entered into his soul; and even those who knew 
him only in the struggles of the bar or the deliberations of the 
bench, could not fail to see that, from that era, the turn of his 
character had been changed. His former free and warm- 
hearted conviviality was, with a few rare exceptions, aban- 
doned; and unable, from the increasing morbidness of his mind, 
to bear with composure even those slight negligences which 
are of such common occurrence in social life, he would dwell, 
with diseased interest, on incidents which, in his sounder mind, 
never would have attracted his notice, and would too often 
regard his truest friends with suspicion and distrust. His 
bodily health, exhausted by the extraordinary fatigue and dis- 
tresses to which it had been subjected, began to give way; and 
it was not without premonitory symptoms too significant to be 
mistaken, that the malady manifested itself, which, several years 
before his death, made him temporarily incapable of public 
duties. He recovered from the intensity of the shock so far 
as to enable him, after a year’s interval, to proceed with his 
judicial functions with unabated vigour and industry; and it 
was of unspeakable consolation to himself, that towards the 
close of his life, with the gradual improvement of his health, 
and the comparative removal of his embarrassments, he felt 
himself once more occupying, with becoming dignity and 
power, the high office entrusted to him. He had removed his 
residence to a farm not far from the scene of his early profes- 
sional efforts, and in the happier associations which were thus 
spread about him, he was recovering no small portion of the 
healthy and masculine tone of understanding for which he had 
been so conspicuous. But his frame was too much exhausted 
to admit of more than a temporary recovery; and on the 22d 
of April, 1844, at his chamber in Philadelphia, he died after a 
brief illness, which had reduced him, for several days previous, 
to a partial paralysis. 

That in a character naturally strongly marked, and not a 
little worn and furrowed by age and misfortune, there were 
features, not the least prominent, which repelled, to a certain 
extent, the admiration and reverence due to his strength of 
intellect and his manly simplicity of temperament, may be ad- 
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mitted ; but with all his eccentricities, he must ever be remem- 
bered as a thorough master of the common law, and a most 
powerful expositor of its principles. His mind was deeply im- 
bued with the spirit of freedom and right which pervades it, 
and his memory was stored with its learning to a degree of 
fulness rarely to be rivalled. To a tenacity which enabled 
him to retain every adjudged case of interest without any alter- 
ation of its lineaments, he united a power of discrimination, 
by which he seized at once on the grand distinctive features 
which separated a question before him from those of analogous 
character; and however mistaken may be regarded his consti- 
tutional views, his common law opinions will always continue 
to be ranked as master pieces of legal learning and of judicial 
wisdom. ‘“ He was indeed,” said Chief Justice Taney, on the 
announcement of his death, “full of the learning of the law, 
strikingly familiar with its records and decisions in ancient as 
well as modern times ;”’ and it was with but little variation of 
sentiment and feeling that the bar, both of the federal city and 
of the three districts of which his circuit was composed, united 
in paying tribute to his extensive learning, his indefatigable 
industry, his pure integrity, and his sterling abilities. 





U. S. v HARDING, er at. 


Circuit Court of the United States. Ph iladelphia, April Sessions, 
1846. 


The Unirep States v. Jounn Hanvine, Wittiam Grimes, Joan Witttams 
and four others, 


(1.) Where two or more defendants are jointly charged in the same indictment 
with murder, it is competent for the jury to find one guilty of murder and another 
of manslaughter; and on such a verdict being rendered, it will not be disturbed by 
the court as irregular. 7 

(2.) After a conviction in the United States of a capital offence, it is in the discre- 
tion of the court to grant a new trial on the application of the prisoner; it being 
competent for the prisoner himself, by such application, to waive the benefit of that 
clause in the constitution which provides that no man shall be put twice in jeopardy 
of life or limb for the same offence. 

(3.) The overruling by the court, at trial, of an application for severance in trial, 
by two or more persons indicted jointly, is not, if seems, a ground for new trial. 
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(4.) It seems, that the refusal of the court during trial to direct an acquittal, on 
application of the defendants, as to one or more defendants against whom there was 
alleged to be no evidence, such defendants being ultimately acquitted, is no ground 
for new trial. 

(5.) When A, B, C and D were indicted jointly, and the court, after the close of 
the evidence for the prosecution, submitted the indictment to the jury, so far as A and 
B were concerned, with a suggestion that the evidence was not sufficient for their 
conviction; whereupon the jury acquitted A, but declined to acquit B, who was, 
however, acquitted after the case was closed; the refusal of the jury to acquit B, at 
the time pointed out by the judge, is no ground for new trial, though by such refu- 
sal, the convicted defendants were deprived of B’s testimony. 

(6.) Where several are indicted jointly, one or more of whom are acquitted and the 
others convicted, the alleged materiality of the evidence of the acquitted defendant, 
as to his convicted co-defendant, is no ground for a new trial. 

(7.) Jt seems, that where a defendant is convicted of manslaughter, on an indict- 
ment for murder, and asks on record for a new trial, which is granted, the whole 
case is thereby opened, and he is estopped from pleading to the charge of murder, 
on a second trial, the constitutional plea of once in jeopardy. 

(8.) A, B and C were convicted, at the April sessions of the U. 8. Circuit Court 
for the Eastern District of Pennsylvania, the first of murder, the others of manslaugh- 
ter, the District Judge forming the court which tried the case, the place of Circuit 
Judge being then vacant. The District Judge having died after the argument of a 
motion for a new trial, but before its decision, the case was brought up at the Octo- 
ber sessions of the court before a full bench, both of the judges composing which had 
been commissioned subsequently to the conviction of the defendants. Held, that 
in such case, the court having no judicial knowledge of the character or grade of the 
defendants’ guilt, no sentence would be awarded on the verdict as to those defend- 
ants who asked for a new trial. 


Seven defendants, seamen on board of the bark Cactus, were 
indicted at the April sessions of the Circuit Court, for the mur- 
der of Alvin C. Mason, on the high seas; and the case was 
tried on the merits before Judge Randall, in May last. After 
the evidence for the prosecution was closed, the counsel for 
the two first named defendants asked for the acquittal of the 
others, or some of them, with the view to examine them as 
witnesses for the defence, on the ground that there was no evi- 
dence against them. The judge at first waived action on the 
application, but when the defendants’ case was about to close, 
he submitted the indictment to the jury as to two of the defen- 
dants, with a suggestion that the evidence was not sufficient, in 
the opinion of the court, to justify their conviction. The jury 
thereupon acquitted one defendant, who was then sworn as a 
witness for the prosecution; but they declined passing upon the 
other till the cases of all should be before them, and they per- 
sisted in declining to do so. In the end, they found Harding 
guilty of murder, Grimes and Williams guilty of manslaughter, 
and the rest, including the proposed witness, not guilty. 
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A motion for a new trial was immediately made on behalf 
of those who were convicted, on reasons filed, accompanied by 
affidavits from the acquitted defendants, going to modify, if not 
to negative altogether, the guilt of the convicts. The motion 
was argued before Judge Randall, but he died without deciding 
it. 

In October term, 1846, the motion was re-argued before a 
full bench, both of the judges sitting having been commissioned 
since the conviction of the defendants; the reasons being the 
same as before. 

The reasons were as follows:— 

«JT, The verdict was against evidence. 

“TI. Against law. 

«TIT. Because the court charged the jury (and so is the law) 
that if the defendants, or either of them, were present, aiding, 
abetting and assisting Harding in the assault made upon Ma- 
son, the person (or persons) so aiding, abetting and assisting, 
was guilty of the same offence as that committed by Harding; 
and if said defendants were not so present, aiding, abetting and 
assisting, they are not guilty of any offence of which they can 
be convicted under this indictment. Nevertheless, the jury 
convicted Grimes and Williams of manslaughter, and Harding 
of murder; whereas they all should have been convicted of 
murder or of manslaughter, or acquitted. 

“JV. Because the defendants having applied for separate 
trials, before jury sworn or plea pleaded, in order that they, or 
either of them, might not be deprived of the benefit of such wit- 
nesses as they were or might be entitled to, the learned judge 
overruled the said application. 

«V. Because the defendants, Harding, Grimes and Williams, 
applied to the court at various times, and at different and pro- 
per stages of the trial, (as appears by the record or minutes,) 
for permission to take a verdict in the case of Brown, Swan 
and Adams, in order that they might be examined as witnesses. 
‘The court refused to allow such verdict to be taken, although 
the said Brown, Swan and Adams, having been finally acquit- 
ted, the other defendants were legally entitled to their testi- 
mony. 
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“VJ. Because the court having directed the jury, upon the 
close of the case of the prosecution, to find a verdict of not 
guilty in the cases of Lope and Adams; the jury declined to find 
such verdict in regard to Adams, but complied with the in- 
structions of the court so far as regarded Lope, and acquitted 
him accordingly: whereby the defendants were illegally de- 
prived of the testimony of Adams. 

«VII. Because the evidence of Adams, Swan and Brown, 
thus excluded, would have established the innocence of Hard- 
ing, Grimes and Williams, and led to their acquittal.” 


On the second argument, which began on September 28th, 
1846, in the Circuit Court, before Grier, Circuit Judge, and 
Kane, District Judge, the attention of counsel was directed by 
the court to the following points:— 

1st. Whether it was in the power of the court to grant a new 
trial after a capital conviction. 

2d. Whether the present court, being composed of judges 
who did not sit on the trial of the case, and who therefore had 
no judicial knowledge of its merits, could pass sentence on the 
prisoners. 

The following cases were cited by counsel during the argu- 
ment. 

Mr. D. P. Brown, for the prisoner :— 

Ist. This court has power to grant a new trial after a capital 
conviction. 

People v. Stone, 5 Wend. 36; People v. Ransom, 7 Wend. 
266 ; Conkling’s Treatise, 429; State v. Slack, 6 Alabama, 676; 
Ball’s Case, 8 Leigh, 726; Wharton’s Am. Criminal Law, 636, 
et seq.; State v. Brown, 16 Connect. 54. 

2d. Though the principal actor may be found guilty of man- 
slaughter only, and the abettor of murder, yet the converse of 
this proposition does not hold good. 

2 Hawk. 312. 

3d. In every case, whether civil or criminal, where no evi- 
dence exists against a defendant, he is competent as a witness 
against his co-defendant. 

1 Phillip’s Ev. 12; 3 Bacon’s Abr. by Bouvier, 486; 2 Stark. 
on Ev. 798; Stiles R. 401; Siderfin, 237; Saville, 34; Godb. 326; 
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Leach’s C. L. 393, 400; Com. v. Manson, 2 Ashmead, 31; Bull. 
N. P. 235. 

Mr. J. M. Rusu, and Mr. Perrit, district attorney, for the 
United States :— 

Ist. The authority of the court to grant a new trial after 
capital conviction has been doubted; U.S. v. Gibert, 2 Sum- 
ner, 18; People v. Comstock, 8 Wendell; though it is but right 
to state that Judge Story’s opinion in U.S. v. Gibert, is quali- 
fied in a subsequent case in the same volume, U. 8. v. Battiste, 
2 Sumner, 240. 

2d. The present court has power in this cause to pass sen- 
tence. 

People v. Young, 1 Caines’ N. Y. R. 37; Drew’s case, 1 
Wharton, 279; Insurance Company v. Wilson, 8 Peters, 291; 
State v. Charles, 4 Porter, 107; 4 Blackstone, 269; 1 Tidd’s 
Practice, 41; Sergeant’s Constitutional Law, 97. 

3d. On indictment against several for homicide, a separate 
trial is matter for legal discretion of the court. 

Com. v. Manson, 2 Ashmead, 35; U. S. v. Gibert, 2 Sumn: 
138; U. S. v. Marchand, 12 Wheat. 480; U. S. v. Porter, 1 
Baldwin, 78. 

4th. On an indictment against two or more for murder, one 
of whom is charged with giving the death blow, and others of 
whom are charged with being ;»: esent aiding and abetting, the 
jury are the judges of the malicious intent, and may convict 
one of murder and the others of manslaughter. 

State v. Arder, 1 Bay, 489; U. 8. v. Ross, 1 Gal.; U.S. v. 
Gibert, 2 Sumn. 30; 2 Hawk. 312; Foster, 347; State v. An- 
thony, 1 McCord, 285. 

5. On application for new trial on ground of after-discovered 
evidence, the evidence must not be cumulative, but new evi- 
dence, such as was not used at the former trial. 

People v. Sup. Court, 5 Wend. 114; Ibid. 10 Wend. 285; 
Smith v. Brush, 8 Johns. Rep. 84; Pike v. Evans, 15 Johns. 210; 
Graham on New Trials, 463; U. 8. v. Cornell, 2 Mason’s Rep. 
116; Com. v. Williams, 2 Ashmead, 86. 

6. Where several are indicted for one offence, it is not ground 
for a new trial, that the defendants were deprived of evidence 
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from witnesses incompetent by reason of being united in the 
indictment as co-defendants. 

1 Greenleaf on Ev. § 407; U. 8. v. Marchand, 12 Wheat. 
480; U. S. v. Gibert, 2 Sumner, 20; U. 8S. v. Porter, 1 Bald- 
win, 78. ‘ 


Grier, J.—Owing to my absence and engagement since the 
argument on the motion for a new trial in this case, it has been 
out of my power to give to the subject that thorough investi- 
gation which its importance demands, and which would be 
necessary to explain and define the conclusion which I have 
formed. ‘The opinion of the court will therefore be delivered 
by my brother Judge Kane. But I would take this opportu- 
nity to state, that | have felt painfully oppressed with the 
solemn responsibility cast upon the court by the very pecu- 
liar circumsiances under which this case has come before us; 
and yet, that after carefully weighing the various reasons for 
a new trial, urged with so much zeal and eloquence by the 
learned counsel for the defendants, my mind had come to the 
conclusion that a new trial should not be granted: not because 
I believed this court has not the power, but because the reasons 
alleged were insuflicient. 

I am abund-ntly satisfied that the prisoners have had a full 
and fair trial, and that the learned judge who presided on the 
occasion, in the leniency and kindness of his heart, accorded 
to them every indulgence and protection to which they were 
entitled by the laws of the land. 

It would be highly injurious to the administration of justice, 
if persons engaged in a conspiracy or mutiny, or any other 
joint criminal enterprise, could become witnesses for each other. 
Perjury would be lightly esteemed by those whose lives were 
in jeopardy for a higher ofience. 

In such cases the law esteems every one who aids and abets 
in the perpetration of*the crime, as a principal offender, and 
awards the same punishment to al] without measuring the de- 
gree of their participation; yet juries are always unwilling to 
sacrifice a hecatomb to appease offended justice. They usually 
select one or two of the most active ringleaders as victims to 
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suffer the extreme penalty of the law; and usurping the prero- 
gative of the executive, they pardon rather than acquit the re- 
mainder. It is true, the technical and legal conclusion is, that 
they are innocent whom a verdict has pronounced * not guilty ;” 
but the fact, and indeed the meaning of the verdict, is often 
nothing more than that in comparison with those convicted, 
they are somewhat /ess guilty. 

It would require but a small share of perspicacity to see that 
if the court were to grant a new trial to those convicted, in 
order that those not convicted might become witnesses, it would 
open a way of escape to al/; and every great crime committed 
by great numbers, would then go unpunished. 

Cases may possibly occur, in which the officers of govern- 
ment, prosecuting vindictively, would include innocent persons 
in the indictment for the purpose of excluding them as wit- 
nesses, and thus sacrifice the accused by depriving him of his 
testimony. But it seldom happens in modern days, since trials 
for treason have almost ceased to exist, that the officer who 
represents the government can be influenced by any such 
motive; and if he were, so manifold is the protection thrown 
around the accused by the lenity of the law, that he would find 
it difficult to perpetrate such oppression. For before the party 
accused can be arrested, there must be evidence on oath of his 
guilty participation, on which the magistrate shall found his 
warrant; next, twelve, at least, of the grand jury must find, on 
their oaths, that there is sufficient evidence to put the accused 
on his trial; and lastly, if the traverse jury shall be of opinion 
that the prosecutors have wholly failed to implicate any one of 
the defendants by the evidence, they may pronounce him not 
guilty, and thus permit him to appear as a witness for the 
others. With these barriers against wrong and oppression 
to the accused, he can seldom have just cause for complaint. 
In the present case it is complained that the jury differed in 
opinion with the court as to the evidence implicating Adams, 
one of the defendants in the offence, and refused to acquit him 
on the trial in order that he might be made a witness. If the 
jury differed with the court as to the weight of testimony, they 
certainly had a right to do so; and the very fact that they did 
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so, is conclusive evidence that the case did not require or 
justify such action. In fact, if we may judge from the report 
of the evidence before us, the judge acted with prudence and 
good judgment. The circumstance that Adams took no active 
part in the mutiny or the murder, is not conclusive evidence of 
his innocence. ‘The testimony showed that he partook in the 
mutinous temper of the crew; and from his own account, he 
stood as an idle and impartial spectator on an occasion where. 
neutrality was crime, and inaction almost conclusive evidence 
of guilty participation. 

As this was the main point relied upon by the learned coun- 
sel for the defendants in demanding a new trial, I have thought 
proper to make these few remarks, and to take this opportunity 
to state explicitly, that though the court have concluded to 
grant a new trial, it is not for any of the reasons filed of record ; 
and moreover, I do it in order that this case may never be 
quoted as a precedent for a doctrine which I think would be 
dangerous and highly injurious to the administration of justice. 

J take the occasion also to state, that if I had been left to 
my own unassisted investigation of this subject, my mind most 
probably would not have arrived at the conclusion that a new 
trial ought to be granted; but as my learned colleague enter- 
tained doubts, I would not have assumed the responsibility of 
pronouncing the sentence of the law upon the prisoners. A 
careful examination has tended to confirm these impressions on 
his mind; and it is due to him to state, that the thorough inves- 
tigation he has given to the question, and the able arguments 
he has urged in support of his opinion, have gained my hearty 
concurrence. 

Previous to ordering a new trial in this cause, the court 
would direct a few remarks more especially to two of the 
prisoners. 

William Grimes and John Williams—You ought clearly to 
understand and weigh well the position in which you now stand. 
You have been once tried and acquitted of the higher grade of 
offence charged against you in this indictment, the penalty 
affixed to which is death; but you have been convicted of the 
minor offence of manslaughter. Your lives have been in jeo- 
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pardy and you have escaped. The constitution of your coun- 
try declares, that “no person shall be twice put in jeopardy of 
life or limb for the same offence.” 

This is intended to shield you against oppression and injus- 
tice, and puts it out of the power of the court to subject you 
to the danger of another trial, except at your election and re- 
quest. We believe that you have a right to waive the protec- 
tion thrown around you by the constitution, for the sake of 
obtaining what may seem to you a greater good. But let me 
now solemnly warn you to consider well the choice you shall 
make. Another jury, instead of acquitting you altogether, 
may find you guilty of the whole indictment, and thus your 
lives may become forfeit to the law. If you choose to run 
_ this risk, and to again put your lives in jeopardy, it must be by 
your own act and choice, being neither compelled nor advised 
thereto by the court; and when your solemn election shall 
have been put on record, the court will hold you forever after 
estopped to allege that your constitutional rights have not been 
awarded to you. 

Before we enter of record an order for a new trial as to you, 
we will give you one week to ponder carefully on this subject, 
and consult with your counsel as to what will be your safest 
and best course. 


Kane, J.—The considerations which determine the opinion 
of the court, are altogether independent of any discussion of 
the reasons filed. It is enough that there is a question of mer- 
its, referring itself to evidence that is not before us. We can- 
not, unless under the coercion of a necessity which admits of 
no escape, undertake the exercise of a judicial discretion with- 
out legal assurance of the facts by which it should be guided. 

It is asserted upon this record by the prisoners, that the ver- 
dict of conviction was against evidence; and we do not know 
what the evidence was ;—that it was against law; and not be- 
ing informed of the facts, we cannot know what were the legal 
principles they invoked ;—that it was against the charge of the 
court; which charge we have not seen. We are called on to 
pronounce the sentence of death against a man, whom the judge 
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that tried him may have thought clearly innocent; and to mea- 
sure out sentences of imprisonment and fine against two others, 
in terms and amounts resting in our discretion, without judicial 
information of their grades of guilt. 

The record which is before us is, of course, barren of facts. 
The notes of the counsel for the prosecution, made to assist 
them in argument, but not professing to detail the evidence in 
the words of the witnesses, still less affecting to portray their 
spirit and manner,—these, and the columns of an irresponsible 
newspaper, that gives sometimes the language of the witness, 
sometimes its import, and sometimes the reporter’s opinion of 
its value,—these and nothing more are to form the basis of our 
judicial action. ‘The notes of the judge who tried the case 
upon the merits—the certificate of his opinion, if indeed he had 
formed one—the very material for our review—these are not 
before us. The questions presented to us for our most solemn 
judgment depend upon facts, which are neither admitted nor 
proved. 

To my mind, the principle of the law is clear: the defendant, 
before sentence can be pronounced on him, has a right to the 
judicial determination of his guilt by the court as well as by 
the jury. If the verdict does not satisfy the conscience of the 
judge, the prisoner is entitled to a new trial. After the verdict 
is rendered, the judicial discretion is still in exercise; and at 
any time before the sentence is recorded, it may modify the 
punishment if the statute has not made it specific, or set aside 
the conviction altogether. It does not need a motion on the 
part of the defence; the judge himself, at the very latest mo- 
ment, may sua sponte award a new trial. This is done not 
unfrequently in England, if the offence is below the grade of 
felony; and in other cases, the English court respites the pris- 
oner till the royal prerogative can either commute the punish- 
ment, so as to conform it to the merits, or relieve against the 
improper conviction by a pardon. In our country, where the 
powers of the constitution are distributed differently, and the 
chief magistrate has no part in the judicial administration, the 
experience of all of us is full of precedents for the grant of new 
trials upon the suggestion of the court. 
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The prisoners here were entitled to the advantage of this 
judicial revision, from the judge who sat upon their trial; and 
whether we will intend in favorem vita, that he was disinclined 
to pronounce the capital sentence; or whether we content our- 
selves with an admission of the fact that the time in which this 
judicial discretion might be exerted had not yet expired; we 
cannot affirm, in either case, that Judge Randall was content 
to enter judgment on this verdict. The pathway by which the 
mind travels to its final conclusions is so devious, so erratic 
even, that were we now satisfied what were his opinions at the 
time of his decease, we should be without just and legal assu- 
rance that they might not have been modified by after reflec- 
tion, and before the appropriate moment for recording them. 
I had no wish, therefore, to hear the evidence, which it was 
intimated at the argument was perhaps within our reach, of 
the views confidentially expressed by Judge Randall. A judge’s 
opinions become operative only when they are solemnized by 
their assertion from the bench. 

I have alluded incidentally to the diversity between our 
practice and that of the English courts, on the subject of new 
trials after convictions for felony. I cannot doubt that this 
diversity exists, and that it has its foundation in sound reason 
and the differing character of our institutions. I do not review 
the American cases that establish it, only because this has been 
perfectly well done in a recent treatise by a member of our 
own bar.* 

But there is a reason for our departure from the English rule, 
which is to my mind conclusive. The British constitution, like 
the common law, is made up in a great degree of principles 
inferred from long continued usage. Among these is the com- 
bined attribution to the sovereign, as the fountain at once of 
justice and mercy, of the power and the duty to apportion pun- 
ishment to the guilty, and to shield the innocent from wrong. 
Whatever assurance the English people have that the other 
powers of sovereignty shall be rightfully exercised, they have 
in regard to this. It is surrounded by the same safeguards 
against non-user as well as against abuse. I do not remember 


* Wharton’s Am. Crim. Law. 
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to have read of a single instance in which the judicial recom- 
mendation has been disregarded by the ministers of the crown, 
and I do not suppose that it could be without a breach of the 
constitution of the realm. 

In England, therefore, the denial to the courts of a revisory 
power over verdicts in any cases, is apparent rather than real. 
The judge, if dissatisfied with a conviction on the inerits, res- 
pites the sentence or reprieves the prisoner, and the king’s pre- 
rogative interposes to do justice as a thing of course. If there 
be a doubt upon any point or proceeding connected with the 
case, such as with us would be reviewed on a motion for new 
trial, the judge reserves the question—it is argued by counsel 
upon his report before the twelve judges, and the action of the 
king is determined by their advice. Indeed, the pardoning 
power in England is so entirely regarded as forming part of 
the justicial administration, that from the time of the statute of 
Gloucester, c. 9, down to the present day, the right of a pris- 
oner to demand a pardon, under certain circumstances, has 
been expressly and repeatedly aflirmed by acts of Parliament.* 

It is unnecessary to refer to our American constitutions to 
show that the power of pardoning as conferred by them—in 
consequence of the absolute and entire separation of the judi- 
cial from the executive departments, and the exclusion of the 
former from the right to grant reprieves—cannot relieve a 
judge from the responsibilities of an erroneous or improper 
conviction. With us, therefore, the new trial becomes an 
indispensable resort. 

I am aware that one of the most eminent of our juristst has 
found an inhibition in the constitution against the grant of new 
trials in cases involving jeopardy of life. But I cannot realize 
the correctness of the interpretation, which, anxious to secure 
a citizen against the injustice of a second conviction, requires 
him to suffer under the injustice of a first. Certainly I would 
not subject the prisoner to the hazards of a new trial without 
his consent. If, being capitally convict, he elects to undergo 
the sentence, it may be his right, as it was to have pleaded 
guilty to the indictment. When, however, he asks a second 


* Hawk. P. C., B. 2, ch. 37. + Story, J., in U.S. ». Gibert, 2 Sumn. 19 
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trial, it is to relieve himself from the jeopardy in which he is 
already; and it is no new jeopardy that he encounters when 
his prayer is granted, but the same, divested of the imminent 
certainty of its fatal issue. 

Reference is also had to the rule of the common law, as it 
stood when the constitution was adopted; and the language of 
the judiciary act is supposed to present a further difficulty, inas- 
much as it limits the power of granting new trials to cases in 
which there are “ reasons for which new trials have usually 
been granted in courts of law.”* But within the limits of this 
circuit at least, from the earliest judicial date to the present 
time, there has been no recorded case in which a new trial has 
been refused for the want of authority in the court to grant it. 
The circumstances of the present case are novel, and in one 
sense therefore, the reasons for a new trial may be said to be 
unusual. But our power cannot be qualified by the absence of 
precedent, if the principles of accustomed and essential justice 
invite our action. 

It is the characteristic excellence of the common law, that 
it adapts itself to the circumstances of men and makes progress 
with the age. Its principles, legitimate deductions of right 
reason are, of course, invariable; but its rules of conduct and 
its modes of procedure change with the social and intellec- 
tual condition, which it is their office to supervise and pro- 
tect. ‘Time and advancing freedom of mind have modified the 
barbarous usages and penal inflictions, that characterized at 
one period the administration of criminal justice. The law of 
contracts has expanded with the necessities of expanding com- 
merce. The rights of conscience and of political and civil 
liberty have been developed, and have found safeguards. But 
through all these changes the great principles of the common 
law have remained the same. 

Our ancestors brought this law with them, in all its capaci- 
ties of adaptation and expansion. They abrogated none of its 
principles, when they emancipated their lands from the feudal 
tenures and their liberties from hereditary rule. They adapted 
its rules to their circumstances, but they left its principles un- 
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changed. They claimed it as an inheritance, for themselves 
not only, a scanty band of emigrants on a savage continent, 
but for their posterity, enriched, powerful and free; and they 
transmitted it to us, with all that flexibility to the varying exi- 
gencies of men, which had so signally commended it in their 
own experience. It is of little moment, and always has been, 
what are the forms of the common law, whether declared by 
regulation or inferred from usage: they are the means, not the 
end; and so soon as they fail to secure the great objects of the 
law itself{—enlightened and substantial justice, the form must 
give way to the principle. 

I have looked with some care through the English books, 
but have not been surprised to find that they supply few ma- 
terials for reference on this question. In fact the organization, 
as well as the practice of the English courts is such, that a 
case like this, in all its circumstances, can scarcely by possi- 
bility occur there. 

Yet I have found enough to satisfy me, that where those 
courts are vested with a discretion as to their action on a ver- 
dict, that discretion is never exercised without unequivocal, 
direct, judicial knowledge of the facts disclosed on the trial. 
Either the action upon the verdict is by the same court before 
which it was rendered, or all the facts that are not patent on 
the record, come up by formal certificate from the judge who 
heard the evidence. The only case that we read of, in which 
this caution was disregarded, is that which is commemorated 
in the note of Sir Matthew Hale, and on which he seems to 
have grounded his rule—* Never to give judgment or award 
execution upon a person reprieved by any other judge but my- 
self, because I could not know upon what ground or reason he 
reprieved him.”* 

At the common law, before the statutes of 11 Henry VI. c. 
6, and 1 Edw. VI. c. 7, if a prisoner had been convicted before 
commissioners of oyer and terminer, and a new commission 
issued before the award of execution, no judgment could be 
entered or execution ordered by their successors. “ And there 
was,” says Mr. Chitty,t “some reason for this restriction; for 


* 2 Hale P. C. ch. 56, p. 406. +1 Ch, C. L. *697 











28 U. S. U. HARDING, ET AL. 


the subsequent judges were unacquainted with the circum- 
stances of the case as developed on the trial, and might there- 
fore unconsciously be the occasion of injustice.” 

In the case of the King v. Baker,* where there had been a 
conviction by verdict, (of speaking seditious words,) which 
was removed by certiorari into the King’s Bench, it was said 
that that court “never gives judgment on a conviction in an- 
other court; but the practice is, after issue joined in another 
court and the indictment removed, always to admit the party 
to waive the issue below, and to go to trial upon an issue joined 
in this court;” and in that case, “the court directed a new 
trial, and Baker was found guilty by a second verdict.” 


On the authority of this same case, the court, in the case of 


the King v. Nichols,t refused to sentence on a conviction for 
conspiracy in an inferior court, which had been brought up by 
certiorari between verdict and judgment, on the ground that 
“the fine being discretionary in the court, upon the circum- 
stances of the case as it appeared in evidence upon the trial, 
the justices who tried the merits are the only proper judges to 
assess the fine.” 

The same principle is recognised in the case of Warrain v. 
Smith, in the King’s Bench,{ where it is said by Coke, C. J., re- 
ferring to the case of Sutton’s hospital, that in the exchequer 
chamber, if one of the judges die pending the argument, and 
another be appointed after the argument had, he shall not give 
his opinion in the case. 

The only case I have found, in which execution was award- 
ed by the court of King’s Bench when it had only the record for 
its guide, is that referred to by Sir John Strange, in his argu- 
ment in the King v. Nichols.§ It was the case of a capital 
conviction, brought up by certiorari from one of the counties. 
But the learned counsel who cited it, admitted that it was dis- 
tinguishable from the other cases in this—that “the judgment 
was certain, and no discretionary power in the court,”—cir- 
cumstances that distinguish it also from the present case, since 
us to two of these defendants the judgment is not certain, and, 


* Carthew, 6. + 2 Bulstr. 147. 
¢ 13 East, 415, in not. § Cited above. 
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if I have reasoned rightly, the court has a discretionary power 
as to all. 
On the analogy of precedents, therefore, as well as on prin- 
ciple, I am in favour of granting the prayer for a new trial. 
Per cur. New TRIAL AWARDED. 





COMMONWEALTH v. DEMAIN, er at.* 


Supreme Court of Pennsylvania, January, 1846. _ 


(1.) The production of abortion or miscarriage is an offence at common law. 

(2.) A defect or error in the setting forth of a defendant’s name in an indictment 
is only pleadable in abatement, in which the defendant must give a better name; 
and is not cause for demurrer. 

(3.) It is not necessary, it seems, in an indictment for the production of an abor- 
tion, to aver quickness on the part of the mother; it is sufficient to set forth that 
she was “ big and pregnant.” 

(4.) A misjoinder of counts is not cause for demurrer; the proper course being for 
the defence, in such case, to ask the court before trial to put the prosecution to an 
election. 

(5.) In a prosecution for conspiracy, it is in the discretion of the commonwealth 
to include as many of the alleged co-conspirators in the indictment as it may deem 
expedient; and the non-joinder of any such, provided there are enough alleged on 
the record to constitute the offence aliunde, is not matter for demurrer. 


An indictment was found against the defendants at the May 
sessions, 1845, in the court of Oyer and Terminer, &c., for the 
city and county of Philadelphia, containing seven counts, which 
were substantially as follows: 

The first count charged that the defendants, “ together with 
Ford, yeoman,” &c., did make an assault on one S. S., 
“then and there being big, pregnant and quick with child,” and 
“a certain instrument made of silver, &c., in the shape and 
form of a hook, up and into the womb and body of the said 8. 
S., &c., did thrust,” &c., “with intent to cause and procure 
the said S. S. to miscarry, abort and bring forth the said 
child, of which she was big, quick and pregnant, as aforesaid, 





* This case not having been certified by the court to the reporter for publication, 
is not included in the reports. ‘The paper book, however, and the opinicn of the 
court, remain on file in the prothonotary’s office, in conformity with the provisions 
of the act of 11th April, 1845. In successive numbers, a series of cases standing 
in the same position will be published. 
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dead,” &c.; and then proceeded to aver that in consequence of 
such assault, &c., the said 8. S. miscarried, &c. 

The second count was the same, with the omission of the 
allegation of quickness. 

The third was the same as the second, so far as the assault, 
with the omission of the allegation of a subsequent miscarri- 
age. 

The fourth was for a mere assault. 

The fifth was for a conspiracy to commit the offence as 
described in the third count. 

The sixth was for a conspiracy to commit the offence as 
described in the third count, with an allegation of an assault 
made in execution of the conspiracy, and a subsequent miscar- 
riage. 

The seventh was the same as the sixth, with the omission of 
the final averment of miscarriage. 

On July 8th, 1845, the defendants filed a special demurrer, 
in which, after the defendant, Demain, protesting that her name 
was Ford, and that she was a married woman, and not single, 
as the indictment alleged, the following reasons were specified: 

1. Because to the third defendant, Ford, no Christian name 
was given. 

2. Because in the second count, there was no averment of 
quickness. 

3. Because two counts were without proper conclusions; a 
reason which was abandoned on argument. 

4. Because counts for conspiracy, assault, &c., constituting 
distinct misdemeanors, were improperly joined. 

5. Because Susannah Shoch, by whose sole means the in- 
dictment alleged the conspiracy to have been executed, was not 
included as a defendant. 

After a joinder in demurrer on part of the attorney general, 
an application for a certiorari was made to the supreme court 
by the counsel for the defendants, backed by an opinion that 
the questions arising on the demurrer “ were of such a nature 
as to render it proper to have them submitted to the judgment 
of the supreme court ;” and on July 9th the writ was specially 
allowed by Mr. Justice Kennedy. 
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The case was argued before the court in banc in December 
term, 1845. 

Mr. Barton and Mr. O. F. Jounson, with whom were Mr. 
Hazcenurst and Mr. Rawte, for the demurrer. 

1. The omission of a Christian name to defendant Ford, is 
fatal. 

2. The second, third, fifth, sixth and seventh counts are de- 
fective, in containing no allegation of quickness in the mother, 
such quickness being necessary to the constitution of the 
offence. Com. v. Bangs, 9 Mass. 387; 1 Russ. on Cr. 671; 1 
Hale, 434. 

3. Counts for distinct misdemeanors are improperly joined. 
Updegraph v. Com. 6 Serg. & Rawle, 10. 

4. The omission of Susannah Shoch as a defendant, she being 
a necessary co-conspirator, is fatal. 

Mr. F. Wuarton, and Mr. Kann, attorney general, contra. 

1. Misnomer can only be met by plea in abatement, disclo- 
sing the defendant’s real name. Com. v. Dedham, 16 Mass. 
146; Turns v. Com. 6 Metcalf, 225; Com. v. Cherry, 2 Virg. 
Cases, 20; State v. Bishop, 15 Maine, 122. 

2. The destruction of a child in gremio matris, was murder 
at common law; 1 Vesey, 86; 3 Coke’s Inst. 50; 1 Hawk. c. 
13, s. 16; 1 Russ. on Crimes, 671; 1 East. P. C. 90; and the 
distinction taken in Massachusetts as to quickness, has been 
recognised no where else. Ibid; Bracton, |. 3, s. 21; Guy’s 
Med. Juris. tit. Abortion; 1 Beck, 172, 192. At every period 
of gestation, the rights of an infant en ventre sa mere, are equally 
respected. 2 Vernon, 710; Doe v. Clark, 2 H. Bl. 399; 2 Vesey, 
jr. 673; Thelusson v. Woodford, 4 Vesey, jr. 340; Smith rv. 
Duffield, 5 Serg. & Rawle, 38. 

3. Nothing is more common than to join counts for a misde- 
meanor with counts for a conspiracy to commit a misdemea- 
nor. 3M. & S. 550; Com. ». Gillespie, 7 8S. & R. 476; 1 Ch. 
C. L. 255. 

4. Even if the woman who was the subject of the offence, 
were a particeps criminis, it is optional for the prosecution to 
withdraw her from the indictment, and to proceed against the 
remaining parties. R. v. Lord Grey, 3 State Trials, 519; 
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Mifflin v. Com. 5 Watts & Serg. 461; see People v. Mather, 
4 Wend. 231. 


Serceant, J.—We see nothing in any of the points taken 
by the defendants in demurrer. 

1. This exception is only pleadable in abatement, in which 
the defendant must give a better name. It is not cause of de- 
murrer. 

2. The indictment is in proper form, and sufficiently avers 
that she (the party injured) was pregnant and quick with child, 
which was destroyed and killed, &c. 

3. This exception is not true in fact. The indictment con- 
tains but seven counts, with the usual conclusions. 

4. This exception is not cause of demurrer. If the counts 
are improperly joined, the court may be asked to interfere 
before trial, and put the commonwealth to its election. 

5. The name Ford alone, there being no plea in abatement, 
is not a nullity; and as to inserting Susannah Shoch as a party, 
that rests with the prosecution. ‘Two or more may be indicted 
for conspiracy with others not parties. 





IN RE TRENTON WATER POWER COMPANY. 


Supreme Court of New Jersey, July Term, 1846. 


(1.) If the obligation of the party against whom a mandamus is applied for, to do 
the thing required, is clear and undoubted, the fact that an indictment will lie in 
the same case, furnishes no objection to the granting of a mandamus. 

(2.) Where a private corporation is authorized b~ its charter to dig a canal or cut 
a sluice or race-way, and they dig or cut the same across a highway, so as to render 
a bridge necessary where none was required before, they are bound to erect and 
keep up such bridge at their own expense, without any express provision in their 
charter to that effect, and their duty is so clear that a mandamus may issue to com- 
pel them to do it. 

(3.) Query, whether the legislature has a constitutional right to throw, by ex- 
press provision, upon the township or county, the burden of erecting and keeping 
up such bridges? 

(4.) A private corporation takes its franchises subject to the rights of individuals 
and communities, and the strong presumption of law is always against unconditional 
adverse privileges. 

(5.) The Trenton Water Power Company are bound to erect and keep up 
bridges, wherever any canal or race-way made by them happens to cross a public 
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highway or thoroughfare, so as to render a bridge over the same necessary, and their 
obligation to do so is so clear, that a mandamus ought to issue. 


At the July term of the court, Mr. W. Harstep moved for a 
mandamus on the Trenton Water-power Company, directing 
them to erect a bridge over Delaware street, in the city of 
Trenton, where their main sluice or canal crosses that street. 

Mr. 8. G. Ports, contra: first, on the ground that the com- 
pany are not bound by law to build such bridge; secondly, if 
they are bound to do so, it is by no means a clear and unques- 
tionable duty, and a mandamus cannot go in cases of doubtful 
right; and, thirdly, if the duty is clear, yet there is a remedy 
by indictment, and the court will not award a mandamus where 
the party has another remedy. 


Horneiower, C. J., delivered the opinion of the court.—As 
to the propriety of the remedy, supposing the obligation to be 
clear, there can be very little doubt. The fact that an indict- 
ment would lie, furnishes no objection in a case of this kind. 
This was decided after full argument in the case of Rex v. The 
Severn and Wye Railway Company, 2 Barn. & Ald. 646, and 
in The State v. Halliday, 3 Halst. R. 205, (A. D. 1825.) 

The reasoning of the respective courts in those two cases is 
strikingly similar, although Chief Justice Ewing does not cite 
the English case, and probably had not seen a report of it. 
Chief Justice Abbot, in that case, remarks: “If an indictment 
had been a remedy equally convenient, beneficial and effectual 
as a mandamus, I should have been of opinion that we ought 
not to grant a mandamus; but I think it is perfectly clear that 
an indictment is not such a remedy: for a corporation cannot 
be compelled by indictment to re-instate the road.” (The 
company in that case had taken up a branch of their road, 
which led to certain coal mines, and had opened another road 
to certain mines of their own. ‘The mandamus was applied for, 
to compel them to relay their road where they had taken it up.) 
“The court may, indeed,” continues the Chief Justice, “ in 
case of conviction, impose a fine, and that fine may be levied 
by distress; but the corporation may submit to the payment of 
the fine, and refuse to re-instate the road. In the State v. Hal- 

VOL. VI.—9 
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liday, Chief Justice Ewing enters into a very elaborate argu- 
ment on the subject, and shows by authority, as well as on 
principle, that unless there be a legal and specific remedy, a 
mandamus will issue in cases of this sort, although an indict- 
ment would also lie. That was the case of refusal by the over- 
seer of the highway, to open, clear out, and make a certain 
road within the limits assigned to his care by the township 
committee. “It is manifest,” says the Chief Justice, after enu- 
merating the remedies, by presentment, fine and penalty, given 
by the statute against delinquents in such cases ; “ it is manifest 
that the penalty may be paid or the fine satisfied, and yet the 
road may not be opened or cleared out, nor the public be ena- 
bled to enjoy the use of it. These remedies, then, cannot be 
denominated specific.” Hence the Chief Justice concludes that 
a mandamus would lie. 

As long ago as the year 1693, it was alleged in argument, 
on behalf of the crown, that “ it was never yet doubted but 
that this court might remove all common nuisances, or any 
thing done to the prejudice of the public, by mandamus.” And 
on the part of the defendant in that case, it was admitted that 
the court of king’s bench had granted a mandamus to abate a 
nuisance, without trial; but then the fact had been made cer- 
tain, either by matter of record, or by a view or presentment 
by a grand jury. So it was in Jacob Hall's case, who was 
presented by the jury for a nuisance in the highway, though it 
was at Charing Cross, in the view of the justices coming to 
Westminster Hall.* 

Thus it seems to have been held, that a mandamus might 
issue where the public interest required an immediate remedy, 
not merely when an indictment would lie, but even after the 
finding of a presentment by the jury. 

Mr. Chitty, in his book of General Practice, vol. i. p. 790, 
after laying down the general rule, that this writ is only to issue 
where the party has no other specific remedy, admits that “ in 
the case of a clear public right, if it be important to prevent 
great and immediate public damage or inconvenience to many 
persons, the court should immediately interfere, as in case of 


* Rex and Reg. v. St. John’s College, 4 Mod. 237, 240. 
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a public bridge or other work being in a very dangerous state, 
and requiring immediate repair or support; if there be no doubt 
respecting the obligation to repair, a mandamus may be issued, 
although there be another remedy by indictment.” I have no 
hesitation, therefore, in saying that, so far as a mandamus is 
objected to on the ground of another remedy existing, I see no 
reason to withhold the writ. 

In the next place—is the company bound to erect a bridge 
over their canal, where it crosses the street in question? 

By the original act of incorporation,* the company are au- 
thorized to erect a wing-dam in the Delaware river, between 
the Assanpink and the head of Wells’ Falls, and a race-way in, 
along, and near the bank of said river, in the neighborhood of 
Trenton: provided, they are not thereby to impede the passage 
of fish, rafts, arks and boats. By the ninth section the com- 
pany are authorized, particularly, to cut a main race-way from 
the wing-dam to any point below the Trenton Falls, not more 
than a mile and a half therefrom; and also to cut and make as 
many lateral or branch race-ways, &c., from the main race- 
way to the river Delaware, as the company may deem expe- 
dient for the purpose of creating and using the water powers 
for mills and manufacturing. By the tenth section the com- 
pany are authorized, from time to time, to construct, make, 
erect and form all such embankments, reservoirs, aqueducts, 
culverts, locks, weirs, gates, ways, bridges and other works as 
the managers may deem convenient and necessary, for the uses 
and purposes aforesaid, and to repair and improve the same. 
They are further empowered to survey and lay out the most 
eligible route for their race-way, and to enter upon and appro- 
priate all necessary land for the purposes of their association; 
and the act prescribes a mode for a just and equitable appraise- 
ment and satisfaction of the damages that each owner of lands, 
&c., may sustain, by such appropriations of the same to the use 
of the company. 

Now can it be possible that, in the exercise of these powers, 
the company may cut through the public thoroughfares, nay, 
the most public streets of the city of Trenton, and be justified 


* Harr. Comp. 353, sect. 8. 
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in leaving them impassable, thereby throwing upon the city or 
county the burden of following after them, and erecting and 
keeping up bridges rendered necessary by the company’s own 
operations, undertaken for their own private emolument? Such 
a proposition would seem to be unreasonable on its very face. 

It is objected, that the privilege of cutting through highways 
is clearly given by the charter, and as no obligation is express- 
ly imposed of building the bridges that might thus become ne- 
cessary, it is to be presumed that the legislature intended to 
grant the privilege without imposing the burden, leaving that 
to lie where the common or statute law places it, viz: on the 
township or the county. This, it is assumed, the legislature 
had an undoubted right to do, and the presumption raised by 
their silence is that they intended to do it. 

I cannot concur in this reasoning without inquiring at this 
time, whether the legislature had a constitutional right to grant 
a charter with express provisions of that sort. It seems clear 
to my mind, that in the absence of such express provisions, a 
grant of such immunities cannot be implied in this case. 

I understand that no question is made about Delaware street 
being a public street and highway, recognised and used as such. 
I also understand it to be admitted by the company, that they 
have from the first erected and kept up one or more bridges, 
rendered necessary by their race-way, in other streets in Tren- 
ton. Hence, on the principle that contemporanea expositio est 
optima et fortissima in lege, it would seem to be inferrible that 
the company accepted their charter on the implied condition of 
erecting and keeping up bridges wherever the canal or race- 
way, which they sought the privilege of constructing, should 
happen to cross the public thoroughfares. The fact of their 
putting up and maintaining bridges at their own expense, is 
evidence of what their understanding was at the time; and this 
is the most reasonable and common sense construction of their 
charter. 

This is a private corporation, chartered for private emolu- 
ment, with an incidental reference, it is true, to the public weal, 
as is the case, in contemplation of law, in the erection of all 
corporations; they would not be made bodies politic and cor- 
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porate, if no incidental public advantages were to be expected 
from their existence. But still corporations like this, of the 
Trenton Water-power Company, are private corporations, and 
intended to reach only incidental public good, by holding out 
the encouragement of direct private advantage. Hence, when 
a private corporation like this, seeks the endowment of powers 
and franchises which may in any degree infringe or injuriously 
affect any of the rights of individuals or of communities, they 
must expect to make adequate compensation. This they are 
compelled to do in the case of private individuals, as when they 
take their lands or interfere with their rights or easements. 
Compensation in such cases has to be made at once; and if 
they cannot agree with the parties, the charter generally points 
out a just and equal mode of assessing the damages. But with 
regard to encroachments on public rights, no consideration is 
usually paid at the beginning of the enterprise; and if the legis- 
lature permits them to make such encroachments as do not ad- 
mit of any specific redress or remedy, it seems to be a neces- 
sary inference that the legislature intended an absolute grant 
of such franchises, in consideration of the incidental public 
benefits of the corporation. But the presumption of law is 
always against such constructive grants of unconditional ad- 
verse privilege without any palpable consideration, and they 
are never allowed to exist where any mode is apparent in which 
the public damage may be prevented or redressed, without an- 
nulling or violating the specific powers or privileges granted 
by the charter. 

In accordance with these views it has been repeatedly held 
in England, that where a private corporation, in the prosecu- 
tion of its own objects, has rendered a bridge necessary in a 
public highway, where none was necessary before, it was their 
duty, and not the duty of the county, to erect and maintain 
such bridge. This was an infringement of public rights, which 
the company could in great measure repair by erecting and 
keeping up the bridge. It was in the pursuit of their own ad- 
vantage that they rendered the bridge necessary, and therefore 
they ought not to burden the public with its maintenance: qui 
sentit commodum, sentire debet et onus. Thus a canal company, 
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authorized by an act of parliament to make the river Bain navi- 
gable, and to make and enlarge certain navigable cuts, and 
build bridges and other works, connected with their navigation, 
having for their own benefit made a navigable cut, and deep- 
ened a ford which crossed the highway, and thereby rendered 
a bridge necessary for the passage of the public, and which 
was accordingly built at the expense of the company in the 
first instance; the court of King’s Bench held the company 
bound to maintain: and that the burden of repairs was not to 
be thrown upon the inhabitants of the county.* In Rex v. Ker- 
rison, 3 Maule & Selw. 526, the case was, that certain persons 
and their successors were authorized by act of parliament to 
make a river navigable, and to cut the soil of any persons for 
making a new channel, and by virtue of which they cut through 
a highway, and rendered it impassable, and a bridge was built 
over the cut, over which the public passed, and which had been 
prepared by the proprietors of the navigation: the court held 
that the proprietors, and not the county, were bound to repair. 
No express obligation was imposed by the act of parliament 
on the proprietors of the cut, in the case last cited, and it was 
argued on their part, that as there was no mention of bridges, 
nor any words of condition in the act, no obligation arose to 
build bridges, though it was admitted that the necessity of the 
bridge originated with the making of the cut. The defendant 
also relied strongly on the circumstance that it was not proved 
that the proprietors of the cut (whom he represented) origi- 
nally built the bridge, but only that they had occasionally re- 
paired it. Lord Ellenborough met this argument thus: “ The 
act enables them to cut new channels, as occasion should re- 
quire: and if occasion requires them to cut through a public 
highway, their duty is to furnish a substitute to the public by 
means of a bridge. Can we put any other construction upon 
the act but this, that the legislature intended that, so far as re- 
garded the making of the river navigable, and the cutting new 
channels for that purpose, neither public nor private rights 
should stand in their way, but still they should make good to 
the public, in another shape, the means of passage over such 


* Rex v. The Inhabitants of Lindsey, 14 East, 317. 
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ways as they were empowered to cut through.” Bayley, J. 
added, “ There would have been no difficulty in framing an in- 
dictment against the proprietors for not building a bridge. The 
indictment might have charged them with cutting across the 
highway; and if they had pleaded the act of parliament, the court 
would have determined upon it, that they had power only to make 
the cut, sub modo, that is providing a substitute to the public.” 

I fully concur in the reasoning of the court in that case, and 
am therefore of opinion that the Trenton Water-power Com- 
pany are under an obligation to build and keep in repair bridges 
over their canal or race-way, wherever it crosses any public 
highway or street. 

The only remaining question is, whether the obligation of 
the company is so c/ear that the court ought to grant a manda- 
mus. For it is undoubtedly improper to grant this writ except 
in cases of clear obligation. ‘The writ itself, in its very form, 
prejudges the party, on the matter of his obligation. True, he 
may return to the first writ any matter of avoidance: as that 
he does not sustain the office, or the relation, which the writ 
supposes; as was done in the case of The State v. Halliday, 
when brought before the court again in 3 Halst. R. 265, where 
Halliday returned that he was not overseer of the highway. 
But if the defendant admits, or cannot deny his office, or the 
capacity or relation in which the writ supposes him to stand, 
and the facts recited in the writ, he cannot question or deny his 
duty and obligation in point of law. Therefore the court ought 
to be quite clear on that point, before issuing a writ involving 
such high prerogative powers. 

From a case which is noted in 1 Chitt. Gen. Prac., pp. 412, 
791, 813, but which does not se »m to have been reported, viz. 
the case of Rex v. The Corporation of Plymouth, decided in 
the King’s Bench in 1832, it seems to be held to be the proper 
course, in cases of doubt or difficulty, to leave the parties first 
to establish the right upon indictment, before granting the writ 
of mandamus. 

If the offence complained of, says Mr. Chitty, (p. 412,) rely- 
ing on that case, consists in the non-observance of a clear, pub- 
lic duty, then the court of King’s Bench will interfere by man- 
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damus: but if the obligation or the offence be doubtful, that 
court will leave the parties complaining first to establish the 
right, or duty, or obligation, and the offence, upon an indict- 
ment at common law, and not interfere till that has been done. 

This appears to be reasonable and right. But where the court 
have no doubts on the question of obligation, and the act or 
omission complained of is admitted, I can see no good to be 
attained by putting the parties to the expense and delay of pro- 
ceeding by indictment, before granting that relief which is clearly 
seen must in the end be awarded. And as the obligation of the 
defendants, in this case, appears to my mind to be clear, and free 
from all doubts, I am decidedly of opinion that we ought to 
grant the motion of the applicants. 


—— 


YOUNGHUSBAND v. GISBORNE,* 
Court of Chancery, June 2, 1846. 


A trust for the personal support, clothing and maintenance of an adult, confers 
an interest on the legatee which will pass to his assignees under the insolvent act, 
notwithstanding a provision to the contrary in the will creating the trust. 

The facts are stated in the opinion of the court: 

Lynpuurst, Lord Chancellor.—A person may give property 
to be enjoyed until a party becomes bankrupt or insolvent, and 
in case of the happening of either of these events, then over; 
but he cannot give a continuing estate, and deprive the party 
having it of the incidents belonging to the ownership of the 
property. This is perfectly clear. In the present instance, the 
trustees are empowered to raise an annuity of £400, and are 
directed to pay it into the hands of the legatee until he should 
attempt to charge or encumber it; then to apply the same for 
or towards the personal support, clothing and maintenance of 
the legatee, and for no other purpose whatsoever. I am, there- 
fore, of opinion that, under these circumstances, it passes to the 
assignees. If the cases before Vice-Chancellor Shadwell are 
in contradiction to this, I dissent from them. The judgment, 
therefore, must be affirmed. ‘The legatee was entitled to the 
whole interest; though it was to be applied in a particular 
manner, yet it was in him. 


* The case is reported in full in 10 Jurist, 419. 
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Monthly Intelligence. 


Arrorney-Generat or THE Untrep States.—Nathan Clifford, Esq., on 
October 17, 1846, was commissioned as attorney-general of the United States. 
Mr. Clifford is a resident of Saco, Maine, and has for several years been re- 
cognized as holding a place in the first rank of the profession of that state. 
He was for two sessions a member of the federal house of representatives, 
and for some time previous had held a seat in the Maine legislature. 


Crry Ram Roap Surscrretion.—A question of unusual importance 
has recently arisen in this city in regard to the law of municipal corpora- 
tions, which has excited considerable discussion in the profession, and in 
regard to which opinions seem very conflicting. The right and power of 
the corporation of the City of Philadelphia to borrow money for the purpose 
of subscribing to the stock of the “Pennsylvania Rail Road Company,” 
and of laying taxes on the property of the inhabitants for the repayment 
of the money so subscribed, are the questions in issue. 

By an act of the legislature of Pennsyly ania, passed April 13, 1846, cer- 
tain commissioners were appointed to receive subscriptions towards the 
capital stock of the “ Pennsylvania Rail Road Company,” and after a cer- 
tain amount of the stock had been subscribed, the stockholders were to be 
incorporated, for the purpose of constructing a rail road between Harris- 
burg and Pittsburg. 

The last clause of the first section of the act of incorporation enacts, 
“that it shall be lawful for all firms, copartnerships, and bodies politic and 
corporate, by themselves or by persons duly authorized, to subscribe for 
shares in said stock.” 

The committee of the councils of the city, to whom was referred the 
question of the propriety of subscribing to the stock of the company, on 
behalf of the city, submitted to counsel the question of the legal right of 
the city of Philadelphia to make the subscription. We have now before us 
the opinion given to the committee by Messrs. Thomas |. Wharton, Pettit, 
and Sergeant, affirming the existence of the right. An opinion of Horace 
Binney, Esq., denying any such right or power on the part of the corporation, 
has also been published; and lastly, we have a letter from Thomas 1. Whar- 
ton, Esq., reaffirming the grounds of the first opinion, and going into a more 
extended view of the general question. A brief analysis of these opinions 
may not be unacceptable to our readers, as well from the importance of the 
principles commented on, as from the eminence of the counsel, who differ 
from each other in their views of the matter. 

In the opinion given to the committee of the councils, it is contended 
that, as it is conceded that the construction of the rail road will be of im- 
mense advantage to the trade, industry, and general welfare of the city, and 
that its non-construction will cause a diversion of the trade between the 
city and the west to other points, and thereby impov erish the citizens, the 
corporation have the authority, ander the 16th section of the charter to adopt 
all reasonable means in aid of its completion. The 16th section of the 
charter gives to the corporation the power to make, “ordain, constitute, 
and establish so many laws, ordinances, &c. as shall be necessary or conve- 
nient for the government and welfare of the city.” It is also contended 
that the preamble to the charter, which speaks, among other things, of “the 
promotion of trade, industry, and happiness,” as one of the objects to be 
VOL. Vi.—6 
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attained under the new charter, and to secure which the powers under the 
former charter were found inadequate, gives to the corporation a very en- 
larged jurisdiction, distinct in many respects from that conferred on muni- 
cipal corporations generally, and totally different from the powers pos- 
sessed by the corporation previous to that time. It is supposed then that 
the corporation of the city, by subscribing to the stock of the Rail Road 
Company, are using fairly and legitimately the power given it by the char- 
ter, to promote the trade and industry of the population, and to secure the 
good government and welfare of the city. 

Mr. Binney, on the contrary, in his opinion denies absolutely the authority 
of the corporation to make the proposed subseription, or rather the power of 
the city to raise money by way of a tax for that purpose. He first examines 
the alleged power given by the last clause of the first section of the act 
incorporating the Rail Road Company to “bodies politic and corporate” to 
make the subscription, and shows that it is inapplicable to the corporation, 
and does not enlarge its authority in this respect. After adverting to the 
fact that the charter of 1790 was not intended to enlarge the jurisdiction 
under the charter of 1701, which was dissolved by the Revolution, but to 
vest a variety of municipal, jurisdictions, which had been parcelled out 
among different functionaries by acts subsequent to the Revolution, in one 
corporate body, he contends that the powers of government, and of promotin 
the general welfare, given to the corporation, are nearly identical in ma 
charter. 

Mr. Binney then examines the nature of the powers given by the Charter 
for “ the government and welfare of the city,” and contends that as the only 
legitimate end of government is the welfare of the governed, the only mode 
of securing such welfare is by acts of municipal government, and that such 
is the reasonable and established limitation of such a power. The provi- 
sions of the 10th section of the charter give no other powers to the cor- 
poration than those implied in the grant of every municipal charter. 

The general question of the implied powers of municipal corporations is 
then elaborately argued, and the conclusions arrived at are, 

First, That these powers arise out of the purpose and duties of the 
corporation, in other words, that no powers come into existence by common 
law implication, or by grant, except such as are necessary to effectuate the 
purpose and to perform the duties of the corporation, which are all compre- 
hended in the government of the place. ‘The words of the grant are not 
to be resorted to as the source of corporate power, but as the end and pur- 
pose of the corporation, 

Secondly, That, although the city is a great community, and is under no 
restraint but that of not violating the laws, yet her power is to be exerted 
for the purposes of the charter. The duty of the corporation is to super- 
intend the internal affairs of the place which the corporation is to govern, 
and she has no duty, and therefore no power, to superintend external affairs, 
because they may have an indirect influence on internal affairs. 

Mr. Binney closes his opinion by some remarks as to the power of the 
city to borrow money and to lay a tax for the purpose of repaying the prin- 
cipal and interest of such a loan. After showing that the right of the city 
to borrow is entirely dependent upon its implied powers of government for 
the regulation of the city, he shows that in a late case in this state, Com- 
missioners of Kensington v. Keith, 2 Barr, 220, the right of a majority in 
a municipal corporation to tax has been very closely scrutinized, and kept 
within the strictest limits of the grant. The cases of Stetson v. Kempton, 
13 Mass. 272, and Basley v. Gilmore, 3 Greenleaf, 196, are also referred to, 
to show that taxation by a corporation for any object not connected with its 
corporate duties in the closest manner, is illegal. 

Mr. Wharton, in his rejoinder, argues that the powers conferred in the 
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charter of 1790 upon the corporation of the city were much larger than those 
given by the original charter of 1701. In proof of this he reviews the his- 
tory of the legislature of the commonwealth in reference to the city, and 
cites many acts of assembly passed before the Revolution, showing that the 
legislature established several boards of commissioners with powers to do 
acts, such as cleansing and lighting the city, and various other acts of in- 
ternal police, which the corporation under the present charter has the most 
undoubted authority to perform. One of these acts established a “ Board 
of Assessors,” which acted conjointly with the corporation in the supervision 
of the whole subject of taxation for city purposes. He then goes on to show 
that in the year 1789, when the new charter was granted, the charter of 
1701 being considered as dissolved by the Revolution, powers existed by the 
express enactments of the legislature entirely adequate for the ordinary mu- 
nicipal government of the city in these various boards. The preamble, then, 
of the new charter, which recites among other things that the present form 
of government in the city of Philadelphia is not sufficiently adapted to the 
“promotion of the trade, industry, and happiness of the city,” deserves 

reat consideration, and shows conclusively that the intention of the legis- 
ature was to grant powers far beyond those necessary for the internal po- 
lice of the place. 

He then comes to the consideration of the effect of the authority given 
by the charter of 1789 per se. He contrasts the powers given by the legis- 
lature to the adjoining districts, and shows that no such language, as power 
“tomake ordinances for the promotion of the trade and industry” of the in- 
habitants is used as in the city charter, and infers from this that such lan- 
guage must have a distinct substantive meaning, and that it embraces the 
power now contended for. He argues that there is a very substantial dis- 
tinction between laws for the government of the place, and laws which con- 
cern the general welfare of the inhabitants. The latter have a wider range, 
and their object is to promote the prosperity of the inhabitants, as members 
of a great community, to do what individual enterprise cannot always do 
for the benefit of the city, as for instance, by keeping open the navigation 
of a river during the winter, or by aiding in the construction of a rail-road 
the object of which is to prevent the diversion of the trade of the city. 
Adverting to the argument on the opposite side, that the jurisdiction of the 
corporation is local, that its trusts and duties are therefore local, Mr. Whar- 
ton contends, in the language of Mr. Justice Wilmot, “that the true test of 
the validity of an act of corporate power is the intention of the authority 
which granted it, and the apparent good of the corporation.” It is the duty 
as well as the right of the corporation to do every act which will contribute 
fairly to the good of the corporation. The purchase of the Fairmount es- 
tate, and the employment of a steam tow-boat to facilitate the navigation of 
the Delaware during the winter, are adverted to, to show that the councils 
have always assumed such an authority, which has hitherto been unques- 
tioned, and indeed, in the case of the Fairmount estate, has been recognized 
by the Supreme Court. 

Mr. Wharton disposes of the cases cited by Mr. Binney from the Massa- 
chusetts Reports, by showing that the towns in that state are particularly 
restricted by statute in their powers of taxation “to charges arising WITHIN 
the town,” so that these decisions are inapplicable to the general question 
of the implied powers of municipal corporations. 

With this brief analysis of these able opinions, we take leave of this 
vexed question—a question interesting in many points of view, and curiously 
so, from the legal discussion it has excited, and the wide difference of opi- 
nion entertained in regard to it by men of the most exalted professional 
attainments. Ours is the humble task of the reporter, and we leave its de- 
cision to that tribunal whose authority alone can settle it. 
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Postscript. Since the above was written, we have seen an elaborate opi- 
nion of John M. Read, Esq., the attorney-general of the commonwealth, 
against the right of subscription on the part of the city. We have neither 
the time nor space to say more in regard to this opinion, than that it sustains 
in the strongest manner Mr. Binney’s arguments, and insists in the most 
emphatic terms upon the want of capacity in the corporation to make the 
proposed subscription. 


Copirication.—We often hear the alleged simplicity, comprehensiveness, 
and great utility of a general code of laws spoken of by pseudo-reformers 
as infinitely preferable to what they are pleased to call the clumsy fabrie of 
judicial legislation, known as the common law of England. In their eyes 
no system is so beautiful as that of a written code, in which the rights and 
duties of every citizen, under every variety of circumstances, are clearly 
defined, so that a “ wayfaring man, though a fool, may not err therein.” 
But the following statement, showing the number and variety of the deci- 
sions of the French courts on points arising out of the interpretation of pro- 
visions of the ** Code Napoleon,” would seem to show that no system of 
written law can be so framed as to be applicable, without cavil or dispute, 
to the infinite variety of questions of rights and duties incidental to modern 
civilization, 

In 1526 there were twenty-six volumes of decisions of the “ Cours de Cas- 
sation,” the highest court of appeals in France. 

To each of the twenty-six “ Cours Royales” there is attached an official 
reporter, who often publishes two and sometimes three volumes of reports 
of decisions in the course of a year. There are also published decisions of 
the “Tribunaux de Commerce,” and also various digests of decisions on 
the general provisions of the code, containing very many volumes, such as 
the “ Journal du Palais,” which had reached in 1843 to 40 volumes. 





Arrest on Mesne Process.—A bill was laid on the table of the House 
of Commons at the close of the late session, and ordered to be printed for 
consideration during the recess, to restore arrest on mesne process in civil 
actions, under certain limitations. 

By the preamble of the bill it is declared that it has been found by expe- 
rience that the abolition of arrest on mesne process has greatly increased 
the expense and difficulty of compelling the payment of debts, and has en- 
abled debtors to continue to resist their creditors until the greater part of 
the assets has been wasted or concealed, or distributed amongst favoured 
creditors, and that it is expedient to restore the power of arrest on mesne 
process in civil actions, with proper precautions to prevent such power from 
being abused. 


Lire Assurance.—A question of much importance to life assurance com- 
panies has been lately decided by the judges of the exchequer chamber on 
a bill of exceptions in an action brought by the representatives of one 
Schwate against the Argus Life Assurance Company. It was determined 
that a party assured, holding his policy in his own hands, who may commit 
suicide, forfeits his policy, and that the office is not bound to pay the assur- 
ance. This decision settles the law on a point upon which doubts have 
heretofore existed. 
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New Jublications. 


An EXAMINATION OF THE TESTIMONY OF THE Four EVANGELISTS BY THE 
Rues oF EVIDENCE ADMINISTERED IN Courts or Justice. With an Ac- 
count of the Trial of Jesus. By Simon Greenvear, LL. D. Boston: 
C. Little & James Brown. 


When Sir E. Coke was made solicitor-general, Whitgift, the Archbishop 
of Canterbury, sent him a Greek Testament, with a message “ that he had 
studied the common law long enough, and that he ought hereafter to study 
the law of God.”” Without presuming to address our readers in the lan- 
guage of the ghostly father, the work before us recalled the anecdote, and 
we relate it, leaving it to them to point the moral if they please. 

Professor Greenleaf, in his admirable treatise on the law of evidence, has 
fully discharged the debt due to his profession. In dedicating the volume 
before us to his legal brethren, he has rendered, we think, an essential ser- 
vice not only to them, but to the community at large. Its design is simply 
to bring the evidence of the evangelists to the tests to which other evidence 
is submitted in legal tribunals, and we believe that no lawyer can examine 
it without being at once convinced of the learned author’s success, and at 
the same time refreshed by the agreeable variety which its study will afford. 
Trite, but no less true is it, that the subject is one of the deepest moment to 
us all; but while admitting the childlike simplicity of spirit with which it 
should be approached, we are not of those who think that its interests are 
best subserved by closing the door to all inquiry. In the right spirit, let 
inquiry be fairly made; we know that it will bear it, and we feel assured 
that no better test can be applied than that system of legal evidence upon 
which the preservation of our temporal interests depends. 





Tae Wrarivines or Huan Swinton Lecare. Edited by his Sister. Charles- 
ton: 1846. 


We opened these writings with high-raised expectations, and we have not 
been disappointed. There can henceforth be no mistaking the high degree 
of refined scholarship to which the late attorney-general had attained. His 
devotion to classic literature, the very fountains of which he had explored, 
was for this country remarkable, while his pure taste and elegant diction 
secure him the attention of all who have any fondness for such studies, or 
desire to tread the same paths, though it be haud passibus equis. 

The late administration deserves our thanks for conferring the honours of 
office on such men as Hugh Swinton Legaré. His call to public life pre- 
ceded his death so nearly, that he was but at the beginning of an acquaint- 
ance with the great body of his countrymen when his career was brought to 
aclose. The volumes before us exhibit the training to which he had submit- 
ted himself in preparation for the great race—and their contents are sure- 
ties of a success which nothing but death could have baffled. Had he lived, 
he must have sustained a conspicuous part in American affairs; as he has 
died, it is but fair that his countrymen should know what he has done to 
prepare himself for their service. His papers npon political and legal sub- 
jects, particularly those upon the ancient republics, are full of thought, and 
abound with matter from which grave lessons may be learned by the Ameri- 
can statesman. Had we room, we would make some extracts illustrative of 
our remarks; as it is, we content ourselves with a recommendation of these 
volumes to the attentive perusal of our professional brethren. 
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Reports or CASES DETERMINED IN THE Court OF CHANCERY OF THE StTaTE 
or New Jersey. By Henry W. Green, Reporter. Vol. IL, containing 
the cases from January, 1834 to October, 1836. Elizabethtown: Printed 
by Edward Sanderson. 1846, pp. 680. 


This is the third volume of New Jersey Chancery Reports, and is in seve- 
ral respects the best yet published. It embraces the opinions of Chancellor 
Vroom, an equity lawyer of very considerable acquirements and ability. 
The book bears marks of great care and labour in the reporter. It is well 
printed, on good paper, and enriched with occasional notes, which add to the 
value of the chancellor’s opinions by furnishing additional authorities. Thus 
to the case of West v. Walker, p. 279, will be found appended a note wor- 
thy the attention of the profession, on the subject of injunctions for restrain- 
ing the waste or destruction of timber on uninclosed woodlands, a question 
of much difficulty and practical importance in New Jersey. 

After a pretty careful reading of the volume, we think the case of Van 
Winkle v. Van Honten, p. 172, on the subject of charging legacies upon 
real estate, a favourable specimen of the character of the bar and the court. 
The learning of this branch of the law is fully discussed, and most, if not 
all, the then authorities are cited and commented on. 

The case of Von Doren v. Todd, p. 397, on the law of lien in equity 
upon the estate sold for the purchase-money, is equally worthy of notice. 
This case was referred to Elias Vanarsdale, Esq., one of the masters of the 
court, and the points involved are discussed in a learned and satisfactory 
manner. He seems to have been a favourite master, as we find another 
case of some importance (Wooden v. Wooden, p. 429) referred to him. Mr. 
Vaunarsdale has recently died, and in him the New Jersey bar has lost one 
of the most acute and profound special pleaders and accurate equity lawyers 
it has ever known. 

The case of Sloan v. Maxwell, p. 563, on the degree of mental capacity 
requisite for the execution of a will, is of considerable importance, as indi- 
cating the character of the examination of witnesses which counsel may 
pursue in this difficult and complicated class of cases. This opinion was 
written by the late Chief Justice Ewing, who was called by the ordinary to 
sit and advise with him. 

It is worthy of notice that the Index (a weak point in many good law 
books) is particularly accurate and full in this volume, as we are able to 
state from a careful comparison of the text with the index matter. It is 
the more worthy of remark, because the first volume of New Jersey Chan- 
cery Reports (Saxton’s) was ushered into the world without any index 
whatever; a defect which the present reporter has supplied (as we have 
been informed) by printing some supplemental sheets containing an index 
to Saxton, prepared under his supervision. ‘T'he Reports of our sister state, 
as fav as our time and means will permit, will hereafter be briefly noticed 
in the columns of this Journal. 





Tue Equiras_e JurIsDICTION OF THE CouRT OF CHANCERY: COMPRISING ITS 
Rise, Procress, anp Finat Estasiisument. To which is prefixed, with 
a view to the elucidation of the main subject, A Concise Account of the 
Leading Doctrines of the Common Law, in regard to Civil Rights, with 
an attempt to trace them to their sources; and in which the various Alte- 
rations made by the Legislature down to the present day are noticed. By 
Grorce Spence, Esq., one of her majesty’s counsel. Vol. I. Philadel- 
phia: Lea & Blanchard. 1846. 


We are indebted to the American publishers for a reprint of this volume, 
and are promised the second early in the next year. It is a valuable work, 
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full of deep research, and furnishing to the student ample means to make 
himself familar with the rise and progress of equity jurisdiction. The forth- 
coming volume will doubtless be of more practical importance, and when 
completed, we have no hesitation in saying that the work will fill a vacancy 
in our libraries upon a subject of growing importance in this country. 





Tue Scuouar, THE JuRIST, THE ARTIST, THE PHILANTHROPIST. An Address 
before the Phi Beta Kappa Society of Harvard University, at their anni- 
versary, August 27, 1846. By Caaries Sumner. 


We have not lately passed a pleasanter hour than that just spent over 
Mr. Sumner’s address. It breathes a spirit which we love to think still lin- 
gers among us, though sadly enthralled by the workaday cares which sur- 
round us. Alas! that the truth must be told, but “fat contentions and 
flowing fees” form by far the greater part, the staple, of our lawyer life. 
The spirit of the age has made its inroads even upon us—the quiddam ho- 
norartum is the present possession of a well-filled purse, at least a more sub- 
stantial reward to our ambition than the “ fancied life in others’ breath,” 
which a madcap poet has called fase. After all, beyond the “ flowing: 
fees,” we believe, for the mere lawyer, there is not much to be achieved. 
His labours are for the present. How can he hope to be remembered be- 
yond the present! “He may be surrounded with all the tokens of worldly 
success, filling the mind, perhaps, with visions destined early to be dispersed ; 
but his labours are on the things of to-day. His name is written on the 
sandy margin of the sounding sea, soon to be washed away by the embossed 
foam of the tyrannous wave.” ‘Not so,” continues Mr. Sumner, “is the 
jurist’s. His is inscribed high on the immortal tablets of the law. The 
ceaseless flow of ages does not wear away their indestructible front; the 
hourglass of time refuses to measure the period of their duration.” 

What name fitter to represent the jurist than Story; lawyer and judge? 
and as either, with few equals, he could still extend {the “horizon of his 
mind,” and elevating himself above the present and its petty interests, 
secure for himself among the benefactors of mankind an undying name 
with ages to come. 

Our space does not permit us to present the whole, and it would be unjust 
to Mr. Sumner to mangle the picture he has drawn of the jurist in the per- 
son of Story. With equal happiness he has traced the ec 8 in Pickering, 
the artist in Allston, the philanthropist in Channing. Each and all we com- 
mend to our readers. They are names which belong to our common father- 
land, and we should delight to honour them. 





Tue Argument List or THE Law Acapemy oF PuInapELpntia. 1846-7. 


This is a neatly arranged pamphlet of some thirty pages, containing a se- 
ries of “Cases stated” for argument in the Law Academy for the session 
1846-7. The plan strikes us very favourably. Without making use of all 
the machinery of a moot court, which as a general rule is too apt to prove 
cumbrous and impracticable, the object by this mode is equally well attained 
in presenting for argument a mixed issue of law and fact. The cases come 
up chiefly on motions for new trial, or on points reserved; and the paper- 
books are full enough to afford ample scope for the exercise of the ingenuity 
and legal acumen of the disputants. An attempt was made several years 
ago, we recollect, to introduce into the Law Academy a system of special 
pleading, but for various reasons it proved unsuccessful, and was soon aban- 
doned. We augur differently for this. We are pleased to observe that the 
number of the students has considerably increased, and trust that the skilful 
arrangement of business for the session is an earnest of the manner in which 
it will be conducted. 
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Obituary Notices. 


Sire Jony Wiruiams, whose death took place on the 14th September last, 
has for twelve years past filled a seat as one of the judges of the court of 
Queen’s Bench, 

He took his bachelor’s degree in 1798, at St. John’s College, Cambridge, 
where he soon after obtained a fellowship. 

He was called to the bar in 1804. His taste for classical studies continued 
after he quitted college, as the pages of the Edinburgh Review amply testify, 
for they contain articles written by him on the orations of Demosthenes, and 
on several Greek plays. Even late in life, his classical attainments attracted 
attention, and Lord Tenterden, a high authority on such subjects, pronounced 
Mr. Williams to be the best scholar throughout the whole profession. 

Mr. Willams chose the northern as his circuit, and the liberal party as his 
political friends. His success was not rapid, but he gradually acquired an 
excellent business. He amply compensated for the want of brilliant talents 
by admirable skill and discretion in the conduct of a cause. 

There is scarcely a lawyer of the last generation who has risen to emi- 
nence in his profession who is not in some way indebted to the “ queen’s 
trial” for his success, The attorney-general of that princess became lord 
chancellor, her solicitor-general, chief justice of the queen’s bench, two of 
her counsel successively chief justices of the common pleas, and a fourth, 
one of the judges of the ecclesiastical court. Among those eminent men 
Mr. Williams took a conspicuous part as one of her majesty’s advocates; 
and the almost unrivalled powers of cross-examination which he displayed 
upon that memorable occasion, fully realized the expectations of his friends. 
His skill as a cross-examiner was generally acknowledged by the profession, 
but it was not until he had exercised that astonishing power upon the noto- 
rious Theodore Majocci that the public at large became aware of his match- 
less talents in that branch of an advocate’s duty. In 1822 he was returned 
to parliament, where he took a conspicuous part, in conjunction with Michael 
Angelo Taylor, in denouncing the abuses of the court of chancery, and thus 
preparing the way for several of the improvements which have since taken 
place in that court. 

A change in the ministry at length rewarded him with a silk gown, to 
which for some years he had been fairly entitled. Soon after the accession 
of William IV., her majesty, now queen dowager, appointed him her attorney- 
genera]. In February, 1834, he became one of the barons of the exchequer, 
and having sat in that court only one term, was transferred to the court of 
King’s Bench, where he remained until the period of his decease. 


Died, at Preston Hall, on the 17th August, in the 77th year of his age, Sm 
Cuartes WETHERELL, an eminent barrister, and a prominent supporter of 
ultra-tory principles. In 1794 he was called to the bar, and in 1816, having 
been created king’s counsel, with a patent of precedence, was recognized as 
one of the legitimate leaders of the bar. In January, 1824, being then in 
parliament, he was appointed solicitor-general, and was knighted. Three 
years afterwards he succeeded Sir John Copley as attorney-general, but re- 
signed on the formation of the Canning administration. He was again made 
attorney-general in 1828, but on the Duke of Wellington’s government bring- 
ing in the Catholic Relief Bill, he once more retired, and never since held 
any office under the crown. 

His opposition to reform in every shape was unceasing and indefatigable, 
and the memorable riot of 1831 in Bristol, in which his life was seriously en- 
dangered by the fury of the mob, was caused by his great unpopularity at 
that time. After the passage of the reform bill, he retired into private life, 
where he remained until his death. 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CAROLINA, AND SOUTH CAROLINA. 


[The following pages contain the first part of a Digest to be published in 
the volume of the Law Journal of which this number is the first, in con- 
secutive numbers, which will contain, in an alphabetical arrangement little 
varied from that of Messrs. Metcalf & Perkins, the principal cases contained 
in 8 Metcalf, 1 Denio, 1 Grattan, 5 Iredell and 1 Richardson, together with 
all the cases in 2 Barr and 9 Watts & Sergeant. It is proposed to give in 
each year, in this manner, in addition to the Pennsylvania decisions, the 
principal points ruled in the year preceding in Massachusetts, New York, 
New Jersey, Maryland, Virginia, North Carolina, and South Carolina. } 


ABATEMENT.—See Courts, 3—Limitation. 


ACCORD AND SATISFACTION. 

1. A. and B. having mutual causes of action in tort against each other, 
have an interview to adjust the demands of B., and for the satisfaction of such 
demands, A. pays him a sum of money, and takes his receipt, but B. insists 
as a condition to such adjustment, that A. shall execute to him a receipt, 
“in full of all demands” on his part, to which A. consents, and the receipt 
is given, nothing being said respecting the particular demand of A.; held, 
notwithstanding, a good accord and satisfaction of A.’s cause of action 
against B. Vedder v. Vedder, 1 Den. 257. 

2. The effect of such an arrangement, there being no dispute respecting 
the facts, is a question of law, and not one to be submitted toa jury. Id. 

3. An account for liquor, sold on credit by a tavern-keeper, is null, within 
the act; which requires that “no innkeeper or tavern-keeper shall trust or 
give credit to any person whatsoever for liquors, under penalty of losing and 
forfeiting such debt; hence, the allowance in a settlement of accounts, wil] 
be no bar to an action. Driesbach v. Keller, 2 Barr, 77. 


Accounts.—See Evidence—Executors and Administrators. 


ACTIONS IN GENERAL. 


1. Where one prosecutes a suit against another in the name of a third 
person, without authority, he is liable to the person sued, though he was not 
actuated by malice in commencing and prosecuting such suit. Bond v. 
Chapen, 8 Met. 31. 

2. Where one of the parties to a suit which is settled out of court, pro- 
mises the other that he will “ pay all costs to be taxed by the court,” he is 
not liable to an action for them until he has received notice of the amount. 
Barnes v. Parker, 8 Met. 134. 

3. An endorser is not liable on a promissory note of a corporation, which 
it could not lawfully issue. Southern Loan Co. vy. Morris, 2 Barr, 175. 

4. To call an attorney a cheat, is actionable, even though an indictable 
offence be not imputed. Rush v. Cavenaugh, 2 Barr, 137. 

5. Where a conveyance reserving a rent in fee was altered by the inser- 
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tion of material words, after delivery by the agent of the grantee, held that 
the land passed discharged of the covenants, and that no recovery could be 
had on the original contract, nor will an action for use and occupation lie, as 
the defendant has, through the fraud of the plaintifi, become the owner of 
the property, and cannot be compelled to pay for the use of premises which 
he owns in fee. Arrison v. Harmstead, 2 Barr, 191. 

6. The holder of a check, payment of which had been refused, for want 
of funds, passed the same away in trade, stating in answer to inquiries, that 
there was nothing wrong about it that he knew of, and that it was all right; 
held, that the suppression of these facts was fraudulent, and that a recovery 
might be had on the original contract of sale. Martin v. Pennock, 2 Barr, 
376. 

7. One who is exercising a public trade or business, which requires the 
use of a steam-engine, is responsible for any injury to another, which is the 
consequence of its insufficiency. Spencer v. Campbell, 9 W. & S. 32. 

8. If the payee of a joint and several sealed note, signs and seals it as one 
of the obligors, the note is extinguished, and neither he nor his administrator 
can maintain an action thereon. Glenn vy. Sims, 1 Rich. 34. 

9. One having cause of action for a direct trespass upon his land, followed 
by consequential damages, may bring trespass with a per quod, or passing 
over the trespass may bring case for such consequential damages. Vedder 
v. Vedder, 1 Den. 257. 

10. A plaintiff in a judgment, who has procured an execution to be issued 
and levied upon personal property of the defendant, cannot sustain an action 
against a wrong-doer for taking such property out of the possession of the 
officer, the right of action is in the officer. Barker v. Mathews, 1 Den. 335. 

11. Where a duty, judicial in its nature, is imposed upon a public officer 
or a municipal corporation, a private action will not lie for misconduct or 
delinquency in its performance, even if corrupt motives are charged. Wil- 
son v. Mayor, gc. of New York, 1 Den. 595. 

12. The same principle prevails where the party on whom the duty de- 
volves, though not a judge, is clothed with discretionary power, to be exerted 
according to his sense of fitness and propriety. Id. 

13. If such officers act corruptly, they are liable to impeachment, or * 
indictment. Per Beardsley, J. Id. 

See Bailment, 1.—Banks, 2.—Bills of Exchange, 3, 5.—Constable, 5, 6. 
—Courts, 1. 


ACTIONS ON THE CASE. 


1. Where one, in the lawful use of his own property, exposes it to acci- 
dental injury from the lawful acts of others, he does not thereby lose his 
remedy for an injury caused by the culpable negligence of such other per- 
sons. Cook vy. Champ. Trans. Co., 1 Den. 91. 

2. The owner of land, on the shore of a stream or lake, or adjoining the 
track of a rail road, may lawfully build thereon, though the situation be one 
of exposure and hazard; and he is entitled to protection against the negli- 
gent acts of persons lawfully passing the same with vessels or carriages 
propelled by steam engines, by which such buildings are set on fire. Id. 

3. Where the plaintiff, defendant, and several others, were parties to a 
written contract, under which they were together to remove earth from the 
land of the defendant to lands belonging in common to all the parties to the 
contract, and after proceeding in the execution thereof, the plaintiff, with the 
assent of the other parties, sold and conveyed his interest in the common 
lands to the defendant, subject to the contract; and subsequently the defend- 
ant and other remaining proprietors continued the removal of the earth from 
the defendant’s land to said common property, and in so doing negligently 
undermined a hill on defendant’s land, which slidin®, covered and injured 
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other land of the plaintiff's; held, that the fact of the plaintiff having been 
originally a party to the contract, did not preclude him from recovering in 
case for such injury. Gardener v. Heartt, 1 Den. 466. 

4. A justice of the peace, in making a return to the Common Pleas upon 
an appeal, acts ministerially, and the party injured has redress by an action 
on the case. Houghton v. Swarthout, 1 Den. 589. 

In such action, corrupt motives need not be charged. Id. 

5. An action on the case, by one riparian proprietor of an unnavigable 
stream against another, for erecting a dam on the stream, whereby the water 
in the channel of the creek § raised along the plaintiff’s land above its 
natural level, cannot be sustained without proof of special damage. Garnett 
v. McKee, 1 Rich. 444. 

6. In general, whenever it is necessary to look behind the proceedings, 
and show the knowledge of some fact on the part of a magistrate to oust his 
jurisdiction, case is the proper remedy. Millers v. Grice et al, 1 Rich. 147. 

7. For an injury done to the horse of a customer by the bursting of a 
steam-boiler at a mill, case, and not trespass, is the proper form of action, 
and it may be maintained by the owner of the horse, which was at the time 
in the possession of another person. Spencer v. Campbell, 9 W. & 8. 32. 

See Actions in general, 9.—Bailment, 1. 


ACTIONS OF ASSUMPSIT. 


1. Assumpsit for use and occupation will not lie where the defendant 
never went into possession of the demised premises under the lease or agree- 
ment, either personally, or by an agent or under-tenant. In such a case, 
the remedy is upon the lease or agreement. Wood vy. Wilcox, 1 Den. 37. 

2. Where a deputy sheriff received money on an execution in his hands, 
and failed to endorse it on the execution, or give credit for it, but afterwards 
collected the whole amount without deducting the amount so paid, and 
afterwards promised to pay the defendant in the execution if such mistake 
had been made; held, that an action will lie against the deputy upon such a 
promise, and that the party was not bound to sue the sheriff for a breach of 
his official duty. Twurkington v. Hassell, 5 Ire. 359. : 

3. In such a case the statute only begins to run from the time of the pro- 
mise, not from the time of the money received, or from the time of the 
failure to pay it over. Id. 

4. When upon a contract, for work to be done, the party who is to do the 
work agrees to be answerable for lost time, the demand for this lost time is 
in the nature of unliquidated damages, and cannot be set off; but when the 
party afterwards acknowledges in a letter, how much he owes for such lost 
_ indebitatus assumpsit may be brought for it. Wheeler v. Dunn, 
5 Tre. 380. 

A. delivered to B. $200, and took B.’s note, promising to pay yearly to A. 
or order, lawful interest, with a proviso that B. might at any time pay the 
%200, with the interest then unpaid. At the foot of the note was a memo- 
randum that the note was secured by a mortgage held by C. in trust for the 
benefit of the holder of said note, of all B.’s interest in a certain building. 
Held, that the memorandum was a part of the contract, and was a condition 
or stipulation that the note was secured by the mortgage mentioned; and 
that A., on discovering that it was not thus secured, might recover back the 
$200 in an action for money had and received, without demanding payment, 
or returning the note before commencing the action. Shaw v. Meth. Epis- 
copal Soc., 8 Met. 223. 

6. When a bank suspends payment, and closes its doors against its credi- 
tors, a party who has deposited money therein may maintain an action to 
recover the amount of his deposit, without first making a demand of pay- 
ment. Watson v. Phenix Bank, 8 Met. 217. 
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ADMINISTRATORS.—See Executors and Administrators. 


ADVERSE POSSESSION. 


1. A possession of land, not held under a grant from the Commonwealth, 
prior to the emanation of any patent therefor to a third person, cannot con- 
stitute an adversary possession. Overton's heirs vy. Davison, 1 Gratt. 211. 

2. While patented lands remain completely in a state of nature, they are 
not susceptible of an adversary possession against the elder patentee; unless 
by acts of ownership effecting a change in tgeir condition. Id. 

3. An adversary possession of land cannot be acquired by the open exer- 
cise of acts of ownership falling short of actual occupation, use, or enjoy- 
ment. Id. 

4. As respects strangers, the legal and equitable estate are one, so as to 
be barred by adverse possession to the legal estate. Smilie v. Biffle, 
2 Barr, 52. 

5. Individuals acquire no right of possession adverse to the owner of the 
soil, by long use of that part of a public road which is not occupied as a 
travelled path. Parker v. Inhabitants, gc. 8 Met. 260. 


Acent.—See Principal and Agent. 


AcreemMENt.—See Bills of Exchange, 13.—Contract, 5, 6, 16.—Corpora- 
tions, 4.—Courts, 1. 


AMENDMENT. 


1. When all the owners of an insured vessel bring an action on a policy 
which covers only the interest of one part owner, the declaration may be 
amended by striking out all the names except that of such part owner, and 
he may thereupon recover the amount of his loss. Finney v. Bedford Ins. 
Co., 8 Met. 348. 

2. A court has the right to amend the records of any preceding term, by 
inserting what had been omitted, either by the act of the court or clerk, and 
the record so amended stands as if the entries had been made at the proper 
term. Galloway v. McKeithen, 5 Ire. 12. State v. King, Id. 208. 

3. A., being devisee in fee of a moiety of a house, and executory devisee of 
the other moiety, a fieri facias was levied on both estates, and returned un- 
sold for want of buyers; a venditioni reciting this levy, commanded a sale 
of the vested moiety; the return was of a sale in obedience thereto, and the 
sheriff conveyed both estates. Held, that both moieties passed. For the 
court will amend the writ according to the levy, it appearing clearly from 
the deed, that all the land levied on was actually sold, and forty years 
having elapsed. De Haas v. Bunn, 2 Barr, 335. 

4. Where the cause of action was alleged to have existed against a firm, 
and the promise set out in the declaration was by the partner who alone was 
served, such a defect cannot be taken advantage of on the trial; and on 
error, after a trial on the merits, the court will direct the declaration to be 
so amended as to show what was tried. Downing v. Lindsay, 2 Barr. 382. 


AppEaL.—See Courts, 4.— Mandamus. 


APPRENTICE. 


1. Indenture of apprenticeship, binding a boy for a term of years, during 
which the master, in lieu of the common covenants for lodging, &c., agreed 
to pay him a certain sum per week, for at least nine months in each year; 
held, to be valid. Commonwealth v. Conrow, 2 Barr, 402. 

2. The master is bound to take charge of the conduct of the apprentice 
during the whole time; and if he neglects it, the father or guardian has 
authority. Id. 402. 














